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the Example of the World Trade Organization (forthcoming SWISS INSTITUTE OF 
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COMPARATIVE LAWYER (2010)) (provided below in Draft Form) 
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Public International and International Economic Law, appearing in MIXED LEGAL 

SYSTEMS AT NEW FRONTIERS, (Esin Ö rücü, ed.) (2010), part of JCL STUDIES IN 

COMPARATIVE LAW (Wildy, Simmonds & Hill Publishing) 

 

Beyond the Usual Suspects: Application of the Mixed Jurisdiction Jurisprudence  

to International Law and Beyond, 3 JOURNAL OF COMPARATIVE LAW 160 (2008) (also 
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http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=386588) 
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A Framework for Comparative Analyses of International Law and its Institutions: Using 

the Example of the World Trade Organization 

 

 

by Colin B. Picker

 

 

 

 

I. Comparative Analyses and International Law 

 

 

Since the Second World War, international law has greatly matured.  Today, more than ever 

before, it and its institutions seem ―real‖—in other words, like domestic legal systems.   Perhaps 

then, they can be brought into the domain of the comparatist.  Of course, international law and its 

institutions are not quite the same as domestic legal systems and institutions.  Great care must be 

taken by any comparatist embarking on a comparative analysis of international law, its sub fields 

or institutions.  But, the great rewards of such an endeavor may be significant, both for the field 

or institution under review—and for comparative law itself.  

 

I have previously considered international law from a comparative perspective, indeed from the 

perspective of a subset of comparative law, that of the Mixed Jurisdictions.  There, I argued that, 

when taken as a whole, international law was significantly akin to those Mixed Jurisdiction 

systems.
1
  The next step in the comparative analysis of international law is to apply a 

comparative analysis to specific fields and institutions within international law, seeking to 

                                                 

 Associate Professor, Law Faculty University of New South Wales, Australia. This essay draws from the author’s 

remarks presented at the symposium ―Going Beyond the Mixed Jurisdiction Theory: Comparative Law and Hybrid 

Legal Traditions‖, at the Swiss Institute of Comparative Law, 10-11 September 2009, Lausanne, Switzerland. 
1
 Colin B. Picker, Beyond the Usual Suspects: Application of the Mixed Jurisdiction Jurisprudence  

to International Law and Beyond, 3 J. COMP. L. 160 (2008); Colin B. Picker, International Law‟s Mixed Heritage: A 

Common/Civil Law Jurisdiction, 41 VANDERBILT J. TRANS. L. 1093 (2008). 
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identify and understand their legal cultures.  Despite the fact that understanding the role of legal 

culture in international institutions is very important, it is not normally the subject of 

examination as it is not normally recognized as an issue by practitioners, officials or scholars.  

Indeed, it is not usually the subject of analyses by comparatists, who usually focus on domestic 

systems, and within those systems not as often on public law matters.  Of course, given that most 

international law specialists are not comparatists and that most comparatists are not often 

knowledgeable or interested in international law, it is no surprise that this issue has generally 

been generally ignored.  Yet, as the WTO and other international institutions become ever more 

―real‖, there is a pressing need to study their legal cultures. 

 

This essay, however, will not attempt to complete such a comparative analysis of any specific 

international sub field or institution.  Instead, what it will attempt to do is to lay the groundwork 

for subsequent such analyses.  In doing so, this essay will lay out a general framework, focusing 

specifically on the many questions that should be considered in any such analyses.  To give life 

to this comparative exercise, I shall use examples from an ongoing comparative analyses of an 

international institution, the World Trade Organization (the ―WTO‖) and its legal culture. 

 

 

 

II. The General Methodology 

  

Comparative analyses at the macro level and considerations of legal culture in domestic systems 

consider the following questions: 

 

 Who is involved in the law; 

 

 How the law is considered; 

 

 What constitutes the law; and 

 

 How things are done in the law—from procedure to interpretation. 

 

A comparative examination of the WTO, and other international institutions, is made just a little 

easier by the fact that the WTO, like most international legal institutions, has been most strongly 

influenced by the two dominant legal traditions of the world—the common and the civil law 

traditions, themselves the two main constituents of the over-arching Western legal tradition.   

True there are other legal traditions or cultures or systems, non-Western ones, that play a role in 

the WTO and in other international institutions and fields.  But, for the purpose of this essay, the 

fact is that the dominant ones, for good or ill,  are those of the Western legal tradition.
2
   

                                                 
2
 Those traditions are essentially dominant all around the world. This is not to say that other legal cultures have 

nothing to add or have not had influences on international law and on the WTO – for they have and will continue to 



3 

 

 

Having identified the main sources of the legal culture of the WTO, this analysis will then 

employ some of the more commonly accepted characteristics of the two major components of the 

western legal tradition—the common and civil law.  This will be undertaken even as the 

differences between those traditions slowly disappear or merge and many characteristics can now 

be found in both traditions—and even as there are some significant differences between legal 

systems within each of the families.
3
 These generalities, as flawed as they may be, are still useful 

tools as one seeks, as an initial matter, to undertake a generalized comparative analysis. 

 

The accepted and generalized characteristics that will be considered are provided in the table 

below. 

 

Characteristic Continental/Civil Legal 

Tradition 

Common/Anglo-American 

Legal Tradition 

Codes, theory & doctrine 

versus pragmatism 

Codes, theory and doctrine 

have large role 

Pragmatism 

Role of case law  Secondary law, some de 

facto primary 

De jure primary law source 

Role of scholars Significant Marginal 

Character & background of 

the Judges  

Inquisitorial on the bench, 

judges often appointed 

immediately after 

completing formal legal 

training, civil servant-like 

More passive on the bench, 

appointed at peak of 

litigation career or as a 

result of a political 

appointment 

The Role for attorneys in 

dispute resolution 

Relatively less control over 

the dispute proceedings 

Relatively more control 

over dispute proceedings 

Character of the ―trial‖ Successive hearings One set time for trial 

 

  

For sure, there are other traditional characteristics, but given the length of this essay, the analyses 

will be confined to these few, yet critical, characteristics.  Of course, such a macro consideration, 

such an examination from 40,000 meters (or even feet), will consequently employ and result in 

generalizations.  Those generalizations have value only at the macro level, for all generalizations 

will fall apart when subject to micro scrutiny.  Nonetheless, there are benefits, as will be shown 

below, to such a macro examination.  These characteristics play a large role in creating the 

overall legal culture which then wields its ―invisible hand‖ to shape the legal environment.   

 

                                                                                                                                                             
have an influence, though it is a continuing struggle for their voices to be heard.  See generally, Kurt Taylor Gaubatz 

& Matthew MacArthur, How International is „International‟ Law? 22 MICH. J. INT'L L. 239 (2001). 
3
 Thus the English and American versions of common law are different while the French and German versions of the 

civil law difference are quite different to each other. 



4 

 

III. The WTO & the Legal Traditions 

 

 

Over the last few decades, there is an institution that has taken the international law world by 

storm – the World Trade Organization.  In the relatively brief time since it came into existence 

on January 1, 1995, the WTO’s membership now spans the world, including most of the world’s 

major and developing economies.
4
 Nor is the WTO merely an aspirational body or a hollow 

shell.  Rather, it is a serious organization that covers much of the world’s international economic 

transactions—from trade in goods to trade in services, and even concerns itself with trade related 

intellectual property rights.  It also, crucially for this comparative analysis, includes a binding 

dispute settlement mechanism.  Indeed, the WTO’s Dispute Settlement Body (the ―DSB‖) has 

handled significantly more cases than that of the International Court of Justice – the so-called 

―World Court‖.
5
  Furthermore, the WTO’s DSB’s decisions arguably exhibit better records of 

compliance than that of the cases, especially the non-boundary dispute cases, of the World 

Court.
6
 

 

At this point it is probably fair to say that the WTO—its substantive law and institutional 

structure and mechanisms is a bona fide legal system, worthy of a comparative examination.  

The question is then what are its characteristics and is it possible to discern elements within those 

characteristics that are akin to those from other legal systems and traditions.  It would be 

surprising if one could not do so, for the WTO’s legal system does not exist within a vacuum.  

Indeed, given that comparative analysis is often a form of legal anthropology, a study of legal 

culture – a culture tied to the character of the interaction of humans and the law in each legal 

culture—it would be strange to think that a legal system, whether within international law or not, 

was immune to its human participants.  For sure, humans are usually objects and not subjects of 

international law, and yet it is humans that create and run international law and its institutions.  

Those humans do not appear as blank slates when they begin to work within international law.  

They are not ―international humans‖ but rather citizens of states, reflecting the culture, and 

specifically the legal culture of those states.   After all, those associated with the WTO—the 

lawyers and officials involved in the WTO, be they within the member states’ missions to the 

WTO, scholars that study the WTO, or the officials, at all levels, that work within the WTO—

will, whether consciously or not, bring their underlying legal traditions to work to work with 

them. 

 

                                                 
4
 A major exception, as of mid-2010, is the Russia Federation, though they have been involved in long and generally 

inconclusive accession negotiations. See http://www.wto.org/english/thewto_e/acc_e/a1_russie_e.htm  
5
 As an example of different levels of activity between the two state-to-state dispute settlement bodies, since 1995 

the WTO had handled in excess of 400 filed cases, whereas the International Court of Justice has handled just under 

150 cases since its inception in 1946.  See WTO Website at 

http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm and ICJ website at  http://www.icj-

cij.org/docket/index.php?p1=3. 
6
 See Steve Charnovitz, The Enforcement of WTO Judgments, 34 YALE J. INT'L L. 558 (2009). 

http://www.wto.org/english/thewto_e/acc_e/a1_russie_e.htm
http://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm
http://www.icj-cij.org/docket/index.php?p1=3
http://www.icj-cij.org/docket/index.php?p1=3
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Indeed, part of the author’s on-going research into the legal culture of the WTO is based on 

interviews and conversations with those within the ―WTO world‖—from more formal interviews 

to the comments from audience members during lectures on the subject to the very informal 

lunch and dinner conversations with colleagues in the field.
7
  The basis for both the formal and 

informal exchanges of information on the WTO’s legal culture is included in the questionnaire 

provided in the Appendix to this essay.  

 

The research into this comparative analysis of the WTO is thus at a very early stage.  But, the 

questions one asks, such as those provided in the questionnaire, and the other issues identified 

for resolution in this essay can be the most critical part of such analyses.  Given the early stage of 

the research into the WTO at this point, and the fact that the methodology may itself be of more 

general value, this essay will accordingly explore what are the questions and issues that should 

be explored in a comparative analysis of an international institution.  Any answers beyond the 

general ones provided in this essay, to the extent agreed answers can be found, will be discussed 

in later works.   

 

The next step in this essay’s analyses is to examine how well the rubric, the table of common and 

civil law characteristics provided above, applies to the WTO and then what conclusions can be 

drawn from any observations. 

 

 

 A. Codes, Theory & Doctrine versus Pragmatism 

 

Related to the larger role of scholars discussed below, particularly in the creation of Europe’s 

―common law‖, the Ius Commune, and to the early employment of the systematized Corpus Juris 

Civilis, the civil law is considerably more conceptual and routed in theory, doctrine and system 

than is typically the case for common law systems.
8
    Indeed, the growth of codes within the 

civil law systems and its almost complete absence in common law systems is to some extent a 

reflection of that characteristic.
9
  In some ways, the development of the common law systems is 

                                                 
7
 The author has presented papers on this idea at: the University of Ottawa Law Faculty (Common Law Section) (as 

the Hyman Soloway Lecture) (March 2010); Loyola University New Orleans School of Law (September 2009); 

Swiss Institute of Comparative Law, Lausanne (September 2009); University of New South Wales, Sydney (August 

2009); Victoria University of Wellington, New Zealand (August 2009); Remnin University, Beijing (May 2009); 

Southwest University of Political Science and Law, Chongqing, China (May 2009); and at the ASIL’s International 

Economic Law Group annual conference at the George Washington University School of Law, Washington, D.C. 

(Nov. 2008).  In each place I received valuable comment and critique.  Some of the anecdotes described here 

emanate from the audience members at those presentations—many of whom have extensive experience with the 

WTO. 
8
 See, e.g., Jeffrey L. Friesen, When Common Law Courts Interpret Civil Codes, 15 WIS. INT'L L.J. 1, 7-11 (1996). 

9
 One of the exception is within the Indian legal system, parts of which were first codified in the nineteenth century.  

See Gunther A. Weiss, The Enchantment of Codification in the Common-Law World, 25 YALE J. INT'l L. 435, 484 

(2000).  
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more by happenstance, with a corresponding lack of ―true‖ codes a reflection of that approach.
10

  

Indeed, that happenstance is itself a manifestation of the underlying deep seated pragmatism 

present within common law systems—that issues are dealt within cases or by policy makers only 

when absolutely needed—not proactively.
11

  For sure, within the civil law systems, as with all 

living legal systems, there are strong elements of a pragmatic approach.  But traditionally within 

the civil law tradition the goal had been to anticipate and cover eventualities through 

employment of overarching theory and more concretely through the use of codes—whether of 

the short or detailed variety, and to employ extant principles and theory to handle emerging 

issues and gaps in the codes.  Each of the legal systems’ approaches have their positive and 

negative attributes.  For example, the civil law approach may provide a level of certainty and 

logic absent in the common law’s ad hoc approach, but it might also impede developments that 

are necessary in response to new circumstances.   

 

The question is then which, if any, of these two approaches one may find within the WTO.  As 

an initial matter, reflecting international law’s deep seated positivism, the WTO is based on the 

WTO agreements.  The role of the texts is clearly significant. The WTO is also based on liberal 

economic theory and doctrine.  But, just to what extent does the WTO’s development and its 

day-to-day activities reflect theory and doctrine, logic and system? Perhaps not so much.  A great 

deal of the WTO’s development has been as a result of ―trial and error‖, politics, compromise 

and so on.   Also, the underlying substantive obligations and institutional structure of the WTO 

was often formulated by non-attorney negotiators, in long, drawn out and complex 

negotiations.
12

  Certainly the WTO Agreements were designed to anticipate issues.  But, much 

was left for the future, including some sectors that as a theoretical matter should have been 

included, such as competition law.  And, of course, many ambiguities were left unresolved.  So, 

the WTO seems to be a bit of a ―mixed bag‖—containing some elements of system and theory, 

and some elements reflecting an ad hoc and pragmatic approach. 

 

Consideration of this issue for the WTO and for other international institutions and international 

law fields is important for it allows a critique of the operation of the system  in light of the 

negotiated agreements and understandings concerning substantive and institutional 

arrangements.  Additionally, understanding which of the two modes is present allows one to 

consider whether the related processes within the institution and law fit such a system.  Domestic 

legal systems have had hundreds of years to ensure that across their complete legal system all 

                                                 
10

There have been times when ―true‖ codes have been proposed and debated vigorously in common law systems—

but in the end they typically were not adopted.  Id. at 486-527. Of course, common law systems include collections 

of laws that they call codes, such as the United States Code, but they are not ―true‖ codes as one would find in the 

civil law systems.  The closest example within America to a ―true‖ code might be the Uniform Commercial Code, 

which was in some ways an attempt at a European style code, but in its implementation by state legislators, in its 

interpretation by state judges and then through its piecemeal amendments, today it is far from that ideal. 
11

 Julie Bédard, Transsystemic Teaching of Law at McGill: “Radical Changes, Old and New Hats”, 27 QUEEN'S L.J. 

237, 288 (2001) 
12

 The negotiations lasted eight years (1986-1994). 
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parts operate under the same common understanding.  In new international institutions it may be 

that a pragmatic approach in parts of the institution does not in fact fit the other constituent parts 

of the system.  For example, the WTO’s DSB frequently acts in an ad hoc pragmatic manner, and 

yet constituent members may not have contemplated such a process, believing such an approach 

improperly intrudes upon other parts of the WTO—such as the Ministerial meetings and their 

role in policy development.
13

  Or it might be that the ad hoc and pragmatic approach in an 

international institution is itself at odds with the positivism that lies at the heart of the 

institution—that the states are only bound to the extent they previously agreed, per certain 

principles and agreements.  In any event, just as with the WTO, international institutions would 

be well advised to identify which of these characteristics may be found within their system. 

 

 

 2.   Role of Case Law 

 

In the civil law legal systems decisions and opinions of judges are typically accorded secondary 

law status, though of course, as a de facto matter, the situation is quite different, with decisions 

playing a significant role in the development of the law.
14

  But, one should not underestimate the 

fact that case law, as a de jure matter, is not primary law.  That fact may impact everything from 

judicial behavior to constitutional coordination between the branches of government.  Similarly, 

the common law systems’ employment of the judiciary as a formal source of law has wide 

ranging impacts across the whole legal (and political) environments.   

 

International law reflects its civil law heritage, as well as the strong role of positivism, in that it, 

like the civil law systems, formally does not accord the decisions of judges primary law value.
15

  

As a subpart of international law, the WTO also does not permit cases to form primary law for 

the WTO as a whole.
16

   Interestingly, this is an issue that has received a great deal of attention 

within, and without, the WTO as a result of the fact that as a de facto matter, the decisions of the 

WTO’s Dispute Settlement Body have created law—a great deal of law.  Indeed, in WTO 

litigation there is a tendency by all participants, from the member states to the panelists to the 

Appellate Body (―AB‖) judges, to turn very quickly to past opinions to help resolve issues.  

Indeed, a quick review of any AB decision will show their significant reliance upon past cases. 

                                                 
13

 See, e.g., Padideh Ala'i, Judicial lobbying at the WTO: The debate over the use of amicus curiae briefs and the 

U.S. Experience, 24 FORDHAM INT'L L.J. 62 (2000) 
14

 Mary Ann Glendon,  Paolo G. Carozza & Colin B. Picker, COMPARATIVE LEGAL TRADITIONS: TEXTS, MATERIALS 

AND CASES ON WESTERN LAW, 3rd Edition (Thomson West Publishing 2007) at 244. 
15

 See, e.g., Statute of the International Court of Justice, art. 38, June 26, 1945, 59 Stat. 1055, 3 Bevans 1179, 

available at http://www.icj-cij.org/documents/index.php?p1=4&p2=2&p3=0.  See generally, Picker articles supra 

note 1.  Of course, there are exceptions within civil law systems where case law may have de jure primary law 

effect, though usually they occur in the constitutional court and constitutional law context.   
16

 See, e.g., Raj Bhala, The Myth About Stare Decisis and International Trade Law (Part One of a Trilogy), 14 AM. 

U. INT'L L. REV. 845 (1999); Raj Bhala, The Power of the Past: Towards De Jure Stare Decisis in WTO 

Adjudication (Part Three of a Trilogy), 33 GEO. WASH. INT'L L. REV. 873 (2001). 

http://www.icj-cij.org/documents/index.php?p1=4&p2=2&p3=0
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Perhaps some of this common law-like behavior is a direct result of the fact that the panelists and 

AB members have had to act in a common law manner because the WTO members have been 

unable to agree on post-Agreement issues needed for the development of the WTO, forcing the 

AB members and panelists to behave like law-making common law judges. Regardless of how it 

has come to pass, the fact that the decisions of the Appellate Body, and to a lesser extent the 

panels, play such a role must be having an impact across the whole WTO legal culture.  That 

impact may, among other issues, undermine the need for further negotiations, weaken the role of 

the member states, or enhance the role of litigious members as their cases create the new ―law‖ 

that then, as a de facto matter, applies to the other members.
17

 

 

Identification of the different sources of law within international institutions in general can be 

critical to understanding the institution and its future development and its connection to the other 

parts of international law.  Furthermore, understanding that domestic systems have encountered 

similar issues and questions before may then be helpful, by applying or considering in the 

international institution the lessons learned by the domestic systems.  In particular, domestic 

legal systems have created elaborate and strong safeguards that counteract the negative impact of 

a de facto or de jure use of the judiciary as a source of law.  For example, ensuring readable 

opinions and reliable and widely available reporting of those opinions, often required by statute, 

can be a critical safeguard when those decisions operate as de jure sources of law.
18

  

International institutions would be well advised to look to domestic systems for such ideas as 

international law becomes ever more ―real‖ and they increasingly encounter these issues. 

 

 3. The Role of Scholars 

 

The development of international trade, and WTO law in particular, does not take place solely 

within the hallow halls of the WTO.  The role of the wider community can be important—a 

community that includes the member states, other trade bodies and relationships (such as the 

NAFTA and the European Union), other parts of the international economic law world, including 

the two Bretton Woods institutions—the World Bank (in its many parts) and the IMF. Also, that 

community includes scholars.  In particular, the role of this last group, the scholars, can fruitfully 

serve as a basis for further comparative analysis—for their role is very different in the common 

and civil law traditions. 

 

In the civil law systems, traditionally the role of scholars is significant—from code authors to the 

ultimate source of legal interpretation.   Their role is akin to that of the jurisconsults in ancient 

                                                 
17

 The controversy surrounding the ―zeroing‖ line of cases is a good example of the problems created by a de facto 

use of precedent in a system that as a de jure matter rejects cases as precedent.  See Eric Langland, United States--

Final Anti-Dumping Measures On Stainless Steel From Mexico: Row Over Zeroing Reveals Judicial Quagmire, 17 

TUL. J. INT'L & COMP. L. 555 (2009) 
18

 Glendon, supra note 14 at 596-97. 
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Roman.
19

  In the common law world, in contrast, scholars are a considerably less relevant feature 

of the legal landscape.  Scholars relatively reduced role was a characteristic of the early common 

law, when the legal institutions and development of the law largely occurred independently of 

the scholars in England’s universities.
20

 An exception, however, was the historic role played by 

scholars in the development of the Ecclesiastic Courts and the Court of Chancery, and indeed 

both courts did have significant contributions to the form and character of the eventual English 

legal system—from its notions of Equity to many of its rules of civil procedure.
21

  In the modern 

period, however, in the common law systems the development of the law and institutions are 

largely independent of scholars.  In any event, in contrast to the traditional and continuing 

practice in many civil law systems, in the common law systems the authors of legislation and the 

judges that interpret it tend not to be scholars and tend not to resort to scholars’ writings or 

assistance when interpreting and applying the law.   

 

As with the civil law systems, the role of WTO scholars has been and remains significant for the 

development of the WTO.  As an initial matter, the field was nurtured in its early years by the 

work of such scholars as John Jackson, who fought hard to develop the field and to have it 

recognized as a separate and legitimate field.
22

  Indeed, the role of scholars in the WTO can be 

seen in their large numbers of appointments to the highest level within the WTO—to the 

Appellate Body of the WTO.  Of the current seven members of the AB, four (or five, depending 

on definitions) are academics.
23

  Of the past members, over three quarters were academics.
24

  

Furthermore, the role of scholars continues to be critical to the WTO as its grows and 

continuously encounters new issues.  That relationship is clearly visible from the very close 

connections between academics and the WTO and the WTO and the Academy.
25

  Furthermore, 

as international economic law academic programs expand globally, it may be that education in 

one of those programs is becoming part of the necessary training for entrants employment in the 

WTO and as members of state missions to the WTO and in their home trade ministries.  Such a 

connection further reinforces the connections between the academics that participate in those 

programs and the future leadership within the WTO and member state missions to the WTO.  

Thus, the WTO in this regard is considerably more civilian than common law-like.  

 

Needless to say, the relationship between scholars and the WTO will have an impact on the 

development of that institution and its laws, and as such is worthy of examination.  That impact 

                                                 
19

 Glendon, supra note 14, at 179 
20

 Id. at 432. 
21

 See generally Honorable H. Brent McKnight, How shall we then reason? The historical setting of equity, 45 

MERCER L. REV. 919 (1994); Timothy S. Haskett, The Medieval English Court Of Chancery, 14 LAW & HIST. REV. 

245(1996). 
22

 See generally the special issue of the Michigan Journal of International Law: A Tribute to Professor John Jackson, 

volume 20 page 95 et seq. (1999). 
23

 See WTO website at http://www.wto.org/english/tratop_e/dispu_e/ab_members_bio_e.htm#baustita  
24

 Id.  Eleven of fourteen past members of the AB may be described as academics. 
25

 E.g., the role of the WTO in the European Law Student Association WTO Moot Court competition. 

http://www.wto.org/english/tratop_e/dispu_e/ab_members_bio_e.htm#baustita
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may, for example, have the effect of further marginalizing some member states, particularly 

those states without strong education institutions.  This in turn may further exacerbate the gap 

between the developed and developing world in the WTO.  Similarly, this issue of the role of 

scholars is equally worthy of consideration for other fields and institutions within international 

law, for they too may be experiencing similar phenomena. 

 

 

  4.   Character & Background of the Judges  

 

In the civil law system, it has been said that it is the case that the judges are akin to civil 

servants.
26

  Young judges are accepted into ―judge‖ school following success as law students or 

success in specialized entrance examinations after completing their legal education.  After 

completion of that training, they then enter the judicial service as a junior judge, assigned to a 

junior position, and then based on competence, slowly over the years, advance up through the 

hierarchy of the judiciary.
27

  That path is in contrast to that typically found in the common law 

judicial systems.  In those systems appointment to the  bench takes place after a long and 

distinguished career as a practicing attorney, based on either merit or politics (or very often, a 

combination of the two).
28

 Without question, the methods of appointment and career path makes 

a difference to the subsequent behavior of the judge and the relationship between that judge and 

the legal community and institutions. 

 

Thus, when examining international dispute settlement systems, particularly ones with solid 

institutional structures, it is worth considering how the judges (or whatever they may be called) 

are appointed and what was their career path prior to entering the judiciary.  The WTO’s dispute 

settlement system employs an initial panel of ad hoc chosen panelists to hear and decide 

disputes, and then has a full time Appellate Body that hears appeals from the panel decisions. As 

a result of the two-tiered dispute settlement system within the WTO, there may actually be two 

different approaches to these issues within the WTO, with two correspondingly different types of 

judges.   

 

The AB judges are, to some extent, political appointees.
29

  Furthermore, their prior illustrious 

career paths have typically been in practice and academia, sometimes in government (often with 

their state’s trade institutions or missions to the WTO).
30

  They are thus, in both respects unlike 

the typical civil law judges.  Accordingly, the method of selection and prior career path of the 

                                                 
26

 Glendon, supra note 14, at 167. 
27

 Id.  See also, John H. Langbein, The German Advantage in Civil Procedure, 52 U. CHI. L. REV. 823, 849-50 

(1995). 
28

 Id at 490.  
29

 Richard H. Steinberg, Judicial Lawmaking at the WTO: Discursive, Constitutional, and Political Constraints, 98 

AM. J. INT'L. L. 247, 263-69 (2004). 
30

 WTO Website, supra note 23. 
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WTO’s AB judges seems to be more akin to that found in the common law systems, though that 

same style may also be found in some of the civil law systems’ special (thus atypical) 

constitutional courts. 

 

The situation may, however, be different with respect to the ―judges‖ that sit on the WTO’s 

initial dispute settlement panel.  They may indeed share more similarities with the judges of the 

civil law systems, the ―civil servant‖ type judges.  Indeed, many of them are or have been civil 

servants in their own state.  Furthermore, appointment as a panelist to subsequent dispute panels 

will likely depend on past behavior.
31

  This is less akin to the independence of the common law 

judges, though there is no question that civil law judges are not independent, just that they are 

subject to a relatively greater, consistent and constant review of their work.  Their career 

advancement may therefore depend more on pleasing the ―service‖ than is the case for common 

law judges, who are often appointed into their final position.
32

 

 

Another judicial characteristic worth attention relates to how judges behave during the dispute 

settlement hearing or the trial.   In the civil law tradition judges have historically been more 

involved in trials than is the traditional case in the common law system.  Unlike the traditional 

role of judges in the common law systems, civil law judges more often lead and direct such trial 

issues as the identification and examination of witnesses, including expert witnesses,  while also 

directly involved in identification of relevant evidence and lines of inquiry, while controlling the 

pace and timing of the various components of the trial.
33

  In contrast, in the common law systems 

traditionally that work is left to the parties’ attorneys.
34

   

 

Consideration of the behavior of international dispute settlement ―judges‖ is undoubtedly very 

important.  Not only does it allow the litigants to know how to behave in the dispute settlement 

process, but it also contributes to the hierarchical relationships between the judges, the 

underlying law, the members, and all other parties involved in the dispute resolution process.  

Furthermore and once again, the issue of safeguards arises.  Safeguards are necessary to control 

or eliminate the negative sides that exist for all judicial characteristics.  For example, when a 

judge ―runs‖ the proceedings, it might be that sometimes that judge is biased (as may be the case 

in all judicial systems) and there may therefore be the need for a safeguard to counter such bias, 

such as permitting the appeals court greater fact determination abilities.   

 

Given the low numbers of ―judges‖ in the WTO, the differences between panel and AB judges, 

and the short period of time since its creation, this character will be hard to identify for the WTO.  

                                                 
31

 See generally, Frieder Roessler, The Cobra Effects of the WTO Panel Selection Procedures, 6 J. INT'L ECON. L. 

230, 233-34 (2003); see also Marc L. Busch & Krzysztof J. Pelc, Does the WTO Need a Permanent Body of 

Panelists? 12 J. INT'L ECON. L. 579, 582 (2009). 
32

 Glendon, supra note 14 at 499.  See also Langbein, supra note 27. 
33

 Id. at 185. 
34

 K. Evans, ADVOCACY AT THE BAR (1983) at 89. 
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Further research and more time may perhaps disclose some common traits, but this essay is not 

yet at the point where it can provide anything more than anecdotal commentary, some of which 

may be easily refuted by conflicting anecdotes.  Regardless, such anecdotes may prove useful to 

raise questions and suggest directions of consideration – both for this issue in the WTO and for 

the same issue in other international dispute settlement bodies and courts.   

 

Those anecdotes covered a wide variety of judicial conduct.  For example, there was a 

suggestion that the panelists and AB judges tended to be active, in a manner not typically 

associated with the traditional common law trial and first order appeal judges.  Another 

observation was that the legal cultural difference of the panelists/judges was observable in the 

manner and extent in which the parties were ―cross examined‖ by them.  Indeed, it was reported 

that the common law trained judges tended to be more forceful interrogators on the underlying 

facts, though there were outliers from both ―sides‖. This appears to be the opposite of what one 

might expect given the legal tradition background – except they may have fallen into their 

former life attorney work habits (as former common law attorneys they would be used to being 

active, whereas the opposite would be true for former civil law attorneys, regardless of 

background few of all having been judges in their domestic systems).  Relatedly, another 

observation was that the civil law trained/background panelists tended to be quieter, and did not 

inject their views as forcefully into the discussions, especially in matters of procedure, as did the 

common law background panelists.  It was further noted that to the extent the civil law 

background panelists were active it was in their area of expertise, whereas the common law 

background panelists tended to speak up on everything. Furthermore, the common law 

apparently were more inclined to note when they did not know something and when they lacked 

knowledge of an issue and then tended more often to seek member states’ counsels’ input.  In 

other words, even in their acknowledged areas of ignorance the common law background 

panelists were active. 

 

These observations may or may not be accurate.  Furthermore, the fact that some ―insiders‖ 

believed them to be at least partially accurate is itself an interesting consideration.  For 

perceptions themselves can, of course, be influential factors in the development of international 

institutions.
35

  More concretely, these anecdotes certainly point to many issues that all 

international institutions should consider, including the issue of different judicial behavior 

dependant on the background of the judge, an issue discussed further in the next section 

alongside the same phenomenon among attorneys appearing before the WTO.   

 

 

  5.  The Role of Attorneys in Dispute Resolution 

 

                                                 
35

 See Colin B. Picker, Reputational Fallacies in International Law:  A Comparative Review of United States and 

Canadian Trade Actions, 30 BROOKLYN J. INT’L L. 67 (2004). 
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One of the most egregious errors of those dabbling in comparative law is to claim that the 

common law is adversarial, thereby suggesting that the civil law is not adversarial.  Adversarial 

dispute settlement systems, however, are not confined to the common law systems.  What might 

be a more accurate description of the concept, inaccurately described by the false division of 

adversarial and non-adversarial, would be the degree to which the parties’ attorneys control the 

proceedings.  Using that description, there is in fact a difference between the civil and common 

law systems.  Traditionally, in civil law systems the attorneys were not as much in charge of the 

proceedings as is the case for attorneys in common law proceedings.  Hence, as discussed in the 

previous section, in the civil law, judges traditionally exercise greater control of witness 

identification and examination.
36

  In contrast, in common law systems the attorneys will have 

greater control over the decision as to which witnesses will be called and what questions will be 

posed to them.
37

   But, attorneys in both systems are clearly adverse to each other, and will 

enthusiastically and energetically pursue their own clients’ interests.  

 

As with all parts of a legal system’s characteristics, this specific characteristic has consequences 

for the rest of the system—including impacts on the sources of the law (how does it effect the 

legitimacy of using case law), legal ethics, judicial conduct, burdens, and so on.  Consequently, 

consideration of this characteristic can be important when working on other parts of a legal 

system, and ensuring the appropriate safeguards are in place to minimize the negative attributes 

of the characteristic—be it active or less active attorneys. Concededly, there is a comparability 

issue when considering the domestic versus the international characteristic as the attorneys 

representing states are in a different relational position to the judges than is the case in domestic 

proceedings.  Nonetheless, the issue is still worth considering, for state-to-state litigation is still 

litigation and each dispute settlement body will eventually establish its own attorney behavior 

customs and operating procedures.   

 

Even though my research into this issue is still relatively undeveloped, a number of interesting 

issues have already emerged.  One is that the potentially significant role of American lawyers, 

both from the United States government (who appear very often before the DSB), but especially 

from the law firms that very often represent other countries before the WTO.  Though further 

research is needed to more specifically identify their precise impact on the WTO’s legal culture.  

That impact will, of course, be something related to the common law background of those 

attorneys.  This issue certainly suggests interesting avenues of research—both in the WTO 

context, as well as in the context of other international institutions. 

 

Another issue that will arise in international systems, but not typically in domestic systems (with 

the exception of significantly mixed systems) is that without an overarching legal tradition to 

force the specific law behavior into a specific mold, the behavior of the attorneys in WTO 

disputes might vary depending on the lawyers’ legal backgrounds.  Indeed, my early research, as 

                                                 
36

 See generally, Langbein, supra note 27. 
37

 Id. 
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with the conduct of the panelists and AB judges, suggests that a different style was discernible 

between the attorneys from civil and common law countries.  It was suggested that perhaps the 

common law attorneys are more familiar and relaxed than the attorneys from civil law countries 

who tended to employ a more formal approach.  But that difference might be related to the fact 

that certain common law countries are so frequently involved in WTO litigation, as parties and as 

panelists, breeding a level of familiarity and comfort not available to many civil law country 

attorneys who have appeared before the WTO less frequently.  Another observation was that the 

common law origin attorneys were perhaps more willing to tackle and attack the other side, even 

as they focused their attention on the bench.  In contrast, it was noted that the civil law attorneys 

would more typically aim their arguments at the bench, as opposed to making jabs at the other 

side.
38

    

 

Like the different behavior of judges of different legal cultural backgrounds noted in the previous 

section, the behavior of attorneys of different legal cultural backgrounds raises the issue, among 

other issues, of how a system can operate with two different, and somewhat contradictory styles.  

Also, how do the two styles, reflecting the two different traditions, work when set off against 

each other—does it provide an advantage to one or the other style?  In general, the implication 

that there may be some advantage to a style of litigation unrelated to substance is potentially 

unsettling in a ―rule of law‖ institution.  Additionally, the existence of different legal traditions 

within the one WTO legal system suggests that there may be communications breakdowns 

related to parties from different traditions misunderstanding each other.   It may also be the case 

that these breakdowns are not even noticed.  For example, an attorney or panelist trained in the 

civil law tradition may apply a different meaning to a word or concept than would a common law 

trained attorney.  This duality is thus rather important to understand. 

 

But, the source of these observations are anecdotes—unproven and unscientific.  As such, the 

main response to them is that there should be some serious research into the issue, though given 

the traditional closed hearings of the WTO that research may be difficult to undertake.  Yet, the 

behavior of the attorneys within a dispute settlement system is critical to the operation of that 

                                                 
38

 Additionally, other anecdotes, whether correct or not, included: that perhaps the European (civil law) attorneys 

appeared to have more of a public international approach than that of the American attorneys (common law); it was 

also suggested that when the common law attorneys use international law, they are using it to achieve a goal (an 

instrumental use), whereas civil law attorneys perhaps use international law as a more natural part of their arguments 

(an intrinsic use); it was also suggested that many of the common law origin attorneys were typically more forceful 

in employing their domestic style in the WTO, as they are simply not as used to using other styles, in comparison to 

attorneys from other countries, who are forced to interact more often with different legal cultures;  and it was 

pointed out that when the Americans litigate, they often appeared to arrive with the common law ―on their chin‖; 

and that the common law system attorneys were much more forceful in their use of previous WTO cases and had a 

tendency to use the facts surrounding the dispute more forcefully than perhaps did the civil law attorneys.  Some of 

these characteristics are similar to what one sees in the development of Mixed Jurisdictions. See generally Vernon 

Valentine Palmer, INTRODUCTION TO THE MIXED JURISDICTIONS, IN MIXED JURISDICTIONS WORLDWIDE: THE THIRD 

LEGAL FAMILY (Vernon Valentine Palmer ed., 2001). 
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legal system.  While at the moment there are only a few established dispute settlement systems, it 

is likely that there will be more as time goes on and as the success of the WTO is recognized and 

copied in other contexts.  At that time, it might be in the interests of those institutions and their 

dispute settlement systems to consider the behavior of the attorneys that will appear in those 

proceedings and how that behavior might impact the operation of the system and the 

development of its jurisprudence.  

 

 

 6.  Character of the “trial” 

 

 

Civil law systems often have conference-like proceedings, with the formal dispute settlement 

process often taking place over long periods of times in discrete and separate yet connected 

sessions.
39

  In contrast, in dispute settlement in the common law systems, the focus is the trial—

one uninterrupted trial during which all trial issues must be resolved.
40

  Of course, the reality, as 

in all the generalizations employed in this essay, may be different.  For example, one could argue 

that pre-trial proceedings in common law countries play some of the role of the civil law 

hearings.  Nonetheless, the generalization is sufficiently accurate and integral to the over all 

dispute settlement systems that it is worth considering how international institutions approach 

this issue—whether they employ one trial proceeding or many related but discrete trial hearings. 

 

It could be argued that the WTO’s dispute settlement system has aspects of both trial styles.  It 

could be argued that due to the multiple diplomatic interactions that precede the formal 

launching of a WTO dispute, and then due to the mandatory conciliation proceedings that there is 

in some respects a continuous ―trial‖.  Or one could argue that the real ―meat‖ does not take 

place until the panel hearings and that all else is really just a form of weak ―pre-trial‖ process.   

Regardless, given that there is more than one method employed by dispute resolution systems, 

consideration of this characteristic can help us to understand the process and allow us to identify 

the legal culture in an international institution. 

 

Another character of trials in domestic legal systems is the division of responsibility between 

different levels of courts—between initial trial and appellate proceedings.  Appellate proceedings 

are rare in international law, especially ones that are so formal and sophisticated as is the case 

with the Appellate Body of the WTO.  Yet, appellate procedures and institutions are typical 

within domestic systems.  But, those systems differently divide the tasks and roles between their 

first instance and appellate courts.  For example, it is often the case that within the civil law, the 

initial appeals are of fact as well as of law (at least for the first appeals level).
41

  In other words, 

the initial trial level is subject to rather extensive review—diminishing the significance of the 

                                                 
39

 See Langbein, supra note 27 at 830. 
40

 Id. 
41

 Id. at 856-57. 
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trial and requiring less or different safeguards in that initial trial phase.  In the common law 

systems, the initial trial assumes a greater role, given that is where the facts are presented and 

that in any subsequent appeal facts can not generally be re-examined.
42

  A quick consideration of 

this issue with respect to the WTO suggests that in some respects it appears to follow the classic 

common law system division between initial and appellate trials.  Thus, in the WTO, the AB is 

really only meant to consider issues of law.
43

  But, in other respects the DSB may employ more 

of a civil law system division.  Thus, the AB sometimes considers the facts when they feel it 

necessary to resolve the dispute before it, arguing that where the factual record is clear they can 

―complete the analysis‖.
44

  But, further consideration of this issue, like all the issues presented 

here, is necessary in order to fully understand this characteristic in the WTO.  Similar 

consideration of this characteristic in other institutions employing an appeals system would also 

be worthwhile. 

 

 

IV. Factors in the Formation of an International Institution’s Legal Culture 

 

Even though the analyses are incomplete and many other characteristics should be considered, 

the above discussion already show that there are some systemic issues that appear to merit 

consideration: Is there a noticeable trend/drift towards one of the two legal traditions? What 

might be the factors in any potential drift towards one of the traditions? What might be the 

implications of such a drift towards one of the traditions? 

 

I have previously discussed the changing role of the legal traditions in international law.
45

  There 

I argued that while international law historically was strongly civilian in character, it has over 

time, and particular during the last sixty years, become more common law-like.
46

   The question 

is then raised whether there is such a trend within the WTO, as much as one can discern such a 

trend in the short time since it was created.   At this point the research is simply at too early a 

stage to say whether that trend exists, to the extent there has been any drift.  Nonetheless, some 

of the most contentious issues within the WTO do relate to characteristics that are typically 

considered to be more common than civil law-like, for example the role of precedent of WTO 

DSB decisions. 

                                                 
42

 Glendon, supra note 14 at 576.  Also, consider the use of verbatim transcripts in the common law systems, as 

opposed to the traditional civil law method in which the judge writes down the salient facts which then form the 

record on appeal.  That characteristic lends the initial common law system trial a status throughout all subsequent 

proceedings that is perhaps less visible in the civil law systems. See Langbein, supra note 27 at 828-29. 
43

 Article 17.6 of the DSU provides that an ``appeal shall be limited to issues of law covered in the Panel report and 

legal interpretations developed by the Panel''. 
44

 See Simon Lester & Bryan Mercurio, WORLD TRADE LAW: TEXTS, MATERIALS AND COMMENTARY (Hart 2008) at 

218-19. 
45

 See note 1. 
46

 That trend is also strongly visible among the mixed jurisdictions.  Vernon Valentine Palmer, A Descriptive and 

Comparative Overview, in Palmer, supra note 38. 
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To the extent there is a trend or drift towards one of the traditions, it is worth trying to identify 

what might be some of the contributing factors.  But, given that the WTO is so new, another 

approach might be to try to identify factors that may induce such a trend.  As an initial matter, 

the research has already suggested two such factors that may play such a role.  The first is the 

very significant role of legal education in common law countries.  This is especially important 

with respect to their education of non-common law post graduate law students.  Furthermore, 

even when law students do not attend common law institutions, very often their professors and 

instructors were themselves post graduate law students at common law universities.  The 

dominant role of the common law system law faculties in the training of future WTO 

practitioners is not absolute, especially as new centers begin to compete at such places at the 

Graduate Education Institute in Geneva or at the IELPO in Barcelona.  

 

The second potential factor is the rather significant and dominant role of the American law firms 

that specialize in WTO litigation.  Quite frequently countries lacking sufficient experience in 

WTO matters turn to these firms for support.
47

  That role is offset somewhat by the non-profit 

Advisory Center on WTO Law, located in Geneva, that provides assistance to WTO developing 

countries in their dealings within the WTO.
48

  Nonetheless, the role of the US firms is quite 

significant and may end up being a contributing factor in any drift towards the common law. 

 

Other factors that should be considered in order to forecast if there will be a shift towards one or 

the other of the traditions, could be: 

 

Whether there is a dominance of one of the legal traditions in the background and 

education of the panelists and AB members;
49

 

 

The legal tradition background and education of the officials within the WTO Secretariat, 

which given the role of common law post graduate training may itself tilt towards the 

common law; 

 

Whether any examination or interviews for positions within the WTO are biased towards 

one of the traditions; 

 

                                                 
47

 Donald McRae, Measuring the Effectiveness of the WTO Dispute Settlement System, 3 ASIAN J. WTO & INT'L 

HEALTH L. & POL'Y 1 (2008). 
48

 See ACWL website at http://www.acwl.ch/e/index.html 
49

 We have the breakdown of country origin of the panelists.  See Busch & Pelc, supra note 31 at 588.  Common law 

system origin panelists appear to comprise about forty percent of the panelists (of whom very few are from the 

United States), but the country of origin alone is insufficient to answer the legal culture issue without taking into 

account the educational background of the panelists.  This is especially the case for the civilian panelists, who the 

author suspects are more likely to have studied in a common law country than a common law panelist to have 

studied in a civil law country. 
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Whether the internal style of the WTO secretariat favors one or the other tradition; and 

 

Whether one of the traditions tends to be less flexible than the other, hence imposing its 

character while the other retreats. 

 

If the overall trend is towards the common law, it may be that historically the seeds of the trend 

were sown by the fact that the Bretton Woods institutions, including the WTO, were driven by 

Anglo-American interests and forces.
50

  Also, historically one can not over-estimate the role of 

common law scholars, such as John Jackson in setting the legal tradition of the field. 

 

The value to understanding whether such a trend exists is clear – for institutional, substantive and 

political purposes.  For example, if the WTO’s dispute settlement panels and Appellate Body are 

more common law-like then perhaps this provides an advantage to the common law countries.   

Furthermore, it provides a comparative advantage to American, and to a lesser extent, British law 

firms, helping to solidify their already dominant position in the provision of global legal services.  

The opposite would also be true—if the civil law is more dominant within the WTO, then that 

would provide an advantage to civil law system countries.  Indeed, if there is an emerging 

dominating legal tradition, does this suggest that attorneys wishing to practice in the field should 

study in that system or study the subject through that system’s legal educational methods? 

 

Of course, another issue to consider is whether one of the two systems may be more suited to the 

needs of the WTO.  Might it be that that the common law and its pragmatism may be more 

suitable to such a system?
 
 Might it be that perhaps a civil law is better suited to the nineteenth 

and twentieth century diplomacy style of international law, while the common law might be 

more suited to the twenty-first century rule of law institutions?
51

  Or might the exact opposite be 

the case!  If we knew the answer, might we then encourage the drift to the ―better‖ tradition?  

Without considering the role of these traditions within the WTO we will be unable to answer 

these questions, if such answers are even possible (or desirable). 

 

Finally, and more globally, given that the WTO is the most dynamic of all international dispute 

settlement systems it might then set the culture for litigation before other international tribunals. 

Thus any drift, by design or not, towards one of the traditions may contribute, by example, to a 

similar drift in other institutions.  In any event, as international law becomes ever more ―real‖, 

the role of legal culture, its own and competing legal cultures, becomes ever more important.  As 

such, the issues and questions raised in this essay are worth considering for the other institutions 

and subfields within international law.   

 

 

                                                 
50

 See generally, Armand Van Dormael, BRETTON WOODS: BIRTH OF A MONETARY SYSTEM (1978) 
51

 The predecessor trade body, the GATT, was itself much more diplomacy based, whereas the WTO was explicitly 

created to reflect more of a rule of law approach. 
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Appendix:  The Questionnaire 

 

COMPARATIVE ANALYSIS OF WTO - QUESTIONNAIRE 

 

Name:     Date: 

 

Position:    Phone Number: 

 

Civil or Common or Other Law Background: 

 

Location(s) of legal training and practice prior to WTO: 

 

 

1.  WTO Member Attorneys when appearing before the Dispute Settlement Body 

 

 Impressions of the Common/Anglo-American Law Character: 

 

 Examples: 

 

Impressions of the Civil/Continental Law Character: 

 

 Examples: 

  

2. DSB Panelists  

 

 Impressions of the Common/Anglo-American Law Character: 

 

 Examples: 

 

Impressions of the Civil/Continental Law Character: 

 

 Examples: 

  

3. DSB Members of the Appellate Body 

 

 Impressions of the Common/Anglo-American Law Character: 

 

 Examples: 

 

Impressions of the Civil/Continental Law Character: 

 



20 

 

 Examples: 

  

4. WTO Member Attorneys when engaged in Negotiations 

 

 Impressions of the Common/Anglo-American Law Character: 

 

 Examples: 

 

Impressions of the Civil/Continental Law Character: 

 

 Examples: 

  

5. Attorney Employees of the Secretariat 

 

 Impressions of the Common/Anglo-American Law Character: 

 

 Examples: 

 

Impressions of the Civil/Continental Law Character: 

 

 Examples: 

  

6. WTO DSU Jurisprudence 

 

 Impressions of the Common/Anglo-American Law Character: 

 

 Examples: 

 

Impressions of the Civil/Continental Law Character: 

 

 Examples: 

  

7. WTO DSB/DSU Procedures 

 

 Impressions of the Common/Anglo-American Law Character: 

 

 Examples: 

 

Impressions of the Civil/Continental Law Character: 

 

 Examples: 
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8.  The WTO Agreements 

 

 Impressions of the Common/Anglo-American Law Character: 

 

 Examples: 

 

Impressions of the Civil/Continental Law Character: 

 

 Examples: 

  

9. The WTO as a Whole 

 

 Impressions of the Common/Anglo-American Law Character: 

 

 Examples: 

 

Impressions of the Civil/Continental Law Character: 

 

 Examples: 

  

10. Anything else?  E.g. any other legal traditions or systems in evidence? 


