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I. Introduction 

 

A. Agricultural Development Cooperation 

 

There has been a recent surge of interest in agricultural development projects in cooperation with 

foreign countries or foreign investments in agricultural land. Various international cooperative 

activities for agricultural production predominantly by state-owned and private investors from 

Arab and wealthy Asian states (Japan, China and Korea) into Africa and Southeast Asia, have 

received significant attention of developed and developing countries.  

 

Agricultural development cooperation is being pursued primarily by the private sector in Europe, 

Japan and North America, and by state-owned investors in Korea and China.
2
 Many of such 

activities include a long-term lease or purchase of agricultural land. A number of observations 

can be made about the prevailing trends in agricultural land deals. The lease period is typically 

50–99 years and the land acquisitions are often in excess of 10,000 hectares, with some reports 

of deals of up to one million hectares.
3
 The main actors are states, sovereign wealth funds and 

the private sector, including agri-businesses, investment banks, commodity traders and mining 

companies.
4
  

 

Foreign investment in agricultural land is not a new phenomenon. Large foreign-owned 

plantations exist in parts of Africa, Asia and Latin America, in many cases remnants of the 

colonial era, and they have been used to produce bananas, sugar, tea, cocoa and other export 

crops. Since the 1980s, however, foreign ownership of land for agriculture significantly declined 

as other types of foreign investment, particularly contract farming
5
 and investment in other 

aspects of agricultural production—including seeds, fertilizers, machinery, processing, 

manufacturing and retail—have been preferred by investors and transnational corporations.
6
 

Recently, Russia, Ukraine and Australia have also offered large tracts of farmland to foreign 

investors. 

                                           
2
 Carin Smaller and Howard Mann, A Thirst for Distant Lands: Foreign Investment in 

Agricultural Land and Water (International Institute for Sustainable Development 2009) p. 1.  
3
 Reuters, Pakistan offers farmland to foreign investors, 21 April 2009; Financial Times, 

Hedge Funds Muck in Down on the Farm, 25 April 2008. Supra note 2, p.6. 
4
 Ibid. 

5
 Contract farming can be defined as an agreement between farmers and processing and/or 

marketing firms for the production and supply of agricultural products under forward agreements, 

frequently at predetermined prices. FAO, Contract Farming : partnerships for growth, FAO, 2001. 
6
 Rama, Ruth and Wilkinson, John, Foreign direct investment and agri-food value chains in 

developing countries: a review of the main issues, in FAO Commodity Market Review 2007–

2008, FAO, 2008. Supra note 2. 
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B. Why interested? 

 

A number of key factors triggered the recent surge of interest in international agricultural 

development cooperation and investment in agricultural land. Global food crisis in 2007 and 

2008 reminded nations of the importance of having a sound foreign basis of farming that can 

secure the stable supply lines of foods. The subsequent decision by leading commodity exporters 

to impose export restrictions of key staple crops and the high global food prices in 2008 forced 

food-importing countries to react by pursuing aggressive foreign agricultural development.
7
 At 

least 25 countries imposed export bans or restrictions in 2008, including India, Russia, Argentina 

and Vietnam.
8
 High oil prices in 2007 and early 2008 triggered further interest by the private 

sector to acquire land for energy crops, and helped promote interest in receiving agricultural 

investment to reduce the costs of imported foods into developing countries.
9
  

 

Moreover, investment banks, hurt by the crisis in the banking and property sector, and searching 

for new sources of investment outside the banking and property sector, saw opportunities in 

agricultural land markets, expecting the value of both food and fertile land to increase as the long 

and short-term factors continue to grow.
10

  

 

Long-term factors have also contributed to the recent surge of agricultural development 

cooperation. This includes growing concerns for food and energy security and the volatility of 

global commodity prices. Securing production capacity has also become a long-term concern for 

food companies.
11

  

 

 

C. Goals and Strategies 

 

From the perspective of investors, this latest investment strategy is more strongly driven by food 

and energy security rather than a notion of comparative advantage in the large-scale production 

of indigenous crops, which has been more characteristic of foreign-owned plantations since the 

end of the colonial era. Foreign agricultural investments are oriented towards one or more of the 

following goals: First, to secure stable supplies of raw materials and/or lowering production costs. 

                                           
7
 See supra note 2, p. 4. 

8
 Ibid. 

9
 Ibid. 

10
 Ibid. A number of investment banks have set up agricultural investment funds including 

BlackRock (U.S.), Deutsche Bank (Germany), Goldman Sachs (U.S.), and Knight Frank (U.K.). 

GRAIN, Seized! The 2008 land grab for food and financial security, GRAIN, October 2008 and 

GRAIN, The new scramble for Africa, GRAIN, July 2007. 
11

 Ibid. 



3 

 

Second, to build production facilities to facilitate the export of agricultural products back to 

home. Third, to build on-site production facilities to supply local demand for traditional foods of 

the investor state. Fourth, to secure access to local agricultural technology.
12

  

 

Among these, the primary investment strategy is recently becoming that of shifting land and 

water uses from local farming to essentially long-distance farming to meet home state food and 

energy needs. Therefore, the primary goal is food abd energy production for home state 

consumption.
13

  

 

In particular, Korea, China and Japan are looking for land predominantly in Africa and Asia for 

this purpose. They are interested in producing food, animal feed and energy crops. This is not 

completely new. However, the growing scale of this practice today, combined with the 

increasing economic and environmental concerns that are motivating this surge, are creating a 

new dynamic of global importance.  

 

From the points of view of hosting nations, how to induce continuous flows of foreign 

investment to develop the domestic economy and to create jobs while preserving rights to take 

legitimate policy measures is the primary goal of agricultural development cooperation.    

 

To compromise these two points of view, agreement was reached in September and October of 

2009 among the main international agencies (World Bank, FAO, UNCTAD, and IFAD) that a 

set of principles for responsible agricultural investment involving significant acquisition of 

resource rights is warranted, and that the seven principles contained therein are essentially the 

right ones.
14

 These principles are (i) respecting land and resource rights, (ii) ensuring food 

security, (iii) ensuring transparency, good governance, and a proper enabling environment, (iv) 

consulting and participation, (v) responsible agro-enterprise investing, (vi) social sustainability, 

and (vii) environmental sustainability.  

 

 

D. Mutual Benefits to Developing and Developed Countries  

 

Agricultural development cooperation is one of the most promising fields that can easily bring 

mutual benefits to developing and developed countries. In general developed countries are 

                                           
12

 See Jussaume, R.A. and Kenney. M, Japanese Investment in United States food and 

agriculture: Evidence from California and Washington, Agribusiness v 9-4, 413-424 (Wiley 

Company, July 1993)  
13

 Supra note 2, P.6 
14

 Principles for Responsible Agricultural Investment that Respects Rights, Livelihoods and 

Resources, World Bank, FAT, UNCTAD and IFAD (2009). <http://siteresources.worldbank.org/ 

INTARD/214574-1111138388661/22453364/Principles_Abridged.pdf>. 
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abundant in capital and technologies while developing countries can supply land and labour at 

relatively cheaper price. Given this complimentary relationship, a typical format of such 

cooperation would be that capital and skilled labours from developed countries move to 

developing countries to establish farming facilities and to hire unskilled labours there. This 

relocation of activities can come about through direct foreign investments or by the 

establishment of collaborative arrangements including joint ventures with host country firms. 

There are also a variety of other commercial arrangements available to firms, including entering 

into alliances with foreign firms. A host country should be expected to have locational 

advantages such as low-cost labour, abundant supply of low-priced agricultural raw materials, 

lower artificial barriers to trade, and a positive attitude to foreign investment.  

 

In many developed countries agricultural industries have been faced with internal and external 

squeezes in recent years. Internally, the industries are faced with an overall demand ceiling due 

to Engel's law and a rapidly-changing demand structure due to the "westernization" of 

consumers' taste in Asia. Externally, the industries are faced with increased import competition 

as a result of the liberalization of the import market for agricultural and processed food products. 

Under these pressures, performance of agricultural industries and food processors in terms of 

productivity and profitability, is found to be below average, compared with the manufacturing 

industries as a whole. Associated with the deteriorating productivity and profitability 

performance, agricultural industries and food processors have stepped up their foreign direct 

investment (FDI) and agricultural cooperation activities.
15

 

 

Furthermore, in recent years, trade barriers in the market for agricultural commodities and food 

products have been declining. The substitution of tariffs for import quotas are examples of the 

types of changes which have occurred. The removal of trade barriers has provided an incentive 

for firms to set up offshore operations because imported products now face fewer barriers than 

was the case in the late 1980s.  

 

To developing countries the agricultural development cooperation brings new opportunities for 

inducing FDI and trade. Many studies show that investment to increase productivity of owner-

operated smallholder agriculture has a very large impact on growth and poverty reduction. The 

fact that investment to bring about such productivity increases in Africa has historically been 

only a fraction of what has been spent in Asia-Pacific countries is often seen as one of the 

reasons for Africa‘s lackluster record in terms of rural growth.
16

 Thus any investment—public 

or private—in lower income countries and rural areas that can close this gap is desirable in 

principle. It is no longer just the crops that are commodities: rather, it is the land and water for 

                                           
15

 For the Japanese experience, see Paul Riethmuller and Joseph C.H. Chai, The Expansion 

of Japanese Food Processors in the Asia-Pacific Region, Review of Marketing and Agricultural 

Economics, 63-2 (1995). 
16

 See supra note 14. 
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agriculture themselves that are increasingly becoming commodified, increasingly subject to 

globalized rights of access. Through joint ventures with FDI firms of developed countries, the 

agricultural industries in the local area may acquire technologies and experience of development. 

Above all, capital is the most valuable resource that comes with agricultural development 

cooperation with advanced economies, not to mention its job creating effect.    

 

 

II. Agricultural Development Cooperation and WTO Rules  

 

A. Why are WTO Rules relevant? 

 

Rules on trade in goods under the WTO Agreement are based on the system of rules of origin of 

goods which basically recognizes the territorial scope of its member economies. According to 

these rules, although capital and technology of a WTO member country were inputted into the 

production of agricultural goods in another member country, such goods are subjected to WTO 

rules when they are brought back to the former country.  

 

Various governmental support and interventions made in the course of agricultural development 

cooperation may also be subject to WTO rules. In particular, in order to successfully conduct 

agricultural development cooperation activities on a long term basis, it is important to give firms 

or investors incentives to participate in. In many instances the government is charged with 

negotiating the deals and, in turn, provides incentives to the private sector to invest. Saudi Arabia, 

for example, established the ―King Abdullah initiative for Saudi agricultural investment abroad‖ 

which includes credit facilities to Saudi investors in agriculture abroad. Hail Agricultural 

Development Corporation (HADCO), a Saudi company, invested in Sudan, with the government 

providing 60 per cent of the funding.
17

 The private equity company Abraaj Capital and other 

United Arab Emirates (UAE) companies and institutions have already acquired 800,000 acres of 

farmland in Pakistan with the support of the UAE.
18

  

 

When the private sector investment is backed by the government, the agreement is more likely to 

contain export home only provisions. South Korean Companies—Daewoo Logistics Indonesia 

and Cheil Jedang Samsung, for example, plan to grow and process energy crops in Indonesia and 

will export the entire production back to South Korea.
19

 There are deals, however, like in the 

case of Mauritian companies investing in Mozambique or Chinese companies investing in 

                                           
17

 Financial Times, Saudis get first taste of foreign harvest, 4 March 2009. 
18

 Woerz, Eckart, Pradhan, Samir, Biberovic, Nermina and Jingzhong, Chan (2008), 

Potential for GCC Agro-Investments in Africa and Central Asia, Gulf Research Center, 

September 2008. 
19

 The New Security Beat, In land grab, food is not the only consideration, The New 

Security Beat, 3 March 2009. 
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Zambia, where food can also be sold domestically and regionally.
20

 

 

Some of the land acquisitions are reported to include trade-offs or other incentives for the host 

government. A lease can be given in exchange for oil contracts or investments in infrastructure 

projects in the host country, including roads, ports and bridges. Tax incentives, including tax 

exemptions on the import or purchase of goods and machinery, or income tax relief for investors 

are also included in some of the deals. In the case of Korea state corporations have provided a 

low-interest rate loans to the firms seeking opportunities for foreign agricultural cooperation.
21

   

 

Many of these incentives and supports provided by WTO member governments could come into 

conflict with WTO trade rules. Examinations of such rules concerning agricultural development 

cooperation will help identifying legal issues and problems in making and implementing 

decisions in the course of agricultural development cooperation activities. These issues need to 

be considered and the problems should be solved. 

 

B. MFN Obligation Violation and Solution      

 

GATT Article I stipulates the MFN treatment obligation in trade in goods. Customs duties and 

internal regulations including taxes are typical measures subject to this obligation. This basic 

principle extends to the areas of quantitative restrictions and state trading to produce the MFN 

principle in the process of allocating quotas (Article XIII of GATT) as well as the non-

discrimination principle in engaging in state trading practices (Article XVII of GATT).  

 

Pursuant to GATT Article I, if a WTO member country grants any advantage, favor, privilege or 

immunity to the agricultural goods produced through agricultural development cooperation 

projects in foreign territories upon their importation, violations of the MFN principle would arise. 

Possible examples of such violation include: tariff or tax reductions and customs facilitation 

measures exclusively for such goods.    

                                           
20

 James Keeley from IIED is collating information on China‘s role in agricultural 

investments. He has been studying the growing number of Chinese farms in Zambia. Now 

totalling 23, representing a total investment of $10 m, he finds that to date they are all providing 

for the local food market, not for export. For example, they currently provide 15 per cent of all 

Lusaka‘s eggs. On the other hand, China‘s more recent investment for a five-fold increase in rice 

production in Mozambique, which is accompanied by loans to modernize roads and harbours, 

points to a more export-oriented investment. Source: Pambazuka, ―China and the Great Global 

Land Grab,‖ 11 December 2008. 
21

 As of the end of 2009, 28 firms have established their foreign agricultural cooperation 

activities in 10 countries and cultivated 55,413 ha of agricultural land. Yong-Taek Kim, Status 

and Tasks of Foreign Agricultural Development, Farm Business Management 266 (International 

Agricultural Development Institute of Korea, March 2010).  
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It should be noted that state trading enterprises may not operate their business in the manner of 

according favourable treatment to the goods produced through agricultural development 

cooperation. In addition, according to Article 4 of Agreement on Agriculture, it is prohibited to 

maintain non-tariff measures through state-trading enterprises. Specifically, any preferences in 

allocating import quotas in favour of such goods or in purchasing goods by state trading 

enterprises would bring about MFN violations.             

 

This outcome of MFN violation does not change only because goods are imported from non-

WTO member countries with which agricultural development cooperation activities are 

performed. Favorable treatment accorded to a non-WTO-member state by a WTO member may 

trigger violation of the MFN obligation. This interpretation arises from texts of MFN clauses in 

the WTO Agreement. Article 1 of the GATT states that the MFN principle applies to the 

treatment given by ―any contracting party‖ to ―any other country‖.
22

 The fact that the wording 

―any other country‖ is chosen over ―any other contracting party‖ and that these two terms are 

juxtaposed in the same sentence, lead to a logical conclusion that ―any other country‖ includes 

any non-WTO-member country.
23

 By the same token, the expression ―all third countries‖ in 

Article XIII of GATT
24

 and the contextual interpretation of Article XVII
25

 lead to the same 

                                           
22

 ―With respect to customs duties and charges of any kind imposed on or in connection with 

importation or exportation or imposed on the international transfer of payments for imports or 

exports, and with respect to the method of levying such duties and charges, and with respect to all 

rules and formalities in connection with importation and exportation, and with respect to all 

matters referred to in paragraphs 2 and 4 of Article III, any advantage, favour, privilege or 

immunity granted by any contracting party to any product originating in or destined for any other 

country shall be accorded immediately and unconditionally to the like product originating in or 

destined for the territories of all other contracting parties.‖ GATT Article I.1 (emphasis added). 
23

 For detailed discussions on this point, see Won-Mog Choi, Legal Problems of Making 

Regional Trade Agreements with Non-WTO-Member States, Journal of International Economic 

Law 2005. For the drafting history of MFN clause, see generally John H. Jackson, World Trade 

and the Law of GATT (Indianapolis: Bobbs-Merrill, 1969), chapter 11; John H. Jackson, William 

Davey, and Alan Sykes, Legal Problems of International Economic Relations, (St. Paul: West, 

3rd edn, 1995), chapter 9; Gros Espiell, ‗The Most-Favored-Nation Clause‘, 5 Journal of World 

Trade Law (1971) 29; Gary C. Hufbauer, et al., ‗The GATT Codes and the Unconditional Most-

Favored-Nation Principle‘, 12 Law and Policy in International Business (1980) 59. 
24

 ―No prohibition or restriction shall be applied by any contracting party on the importation 

of any product of the territory of any other contracting party or on the exportation of any product 

destined for the territory of any other contracting party, unless the importation of the like product 

of all third countries or the exportation of the like product to all third countries is similarly 

prohibited or restricted.‖ GATT Article XIII.1.  
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conclusion in regard to the MFN principles in allocating quotas and conducting state trading 

activities. Therefore, any preferences in terms of tariffs, quotas or state trading accorded by a 

WTO member country in the course of the agricultural development cooperation with non-WTO 

members (including Russia, Belarus, Kazakhstan and Lao PDR) can lead to GATT violations.    

 

Importations of energy and natural resources are widely pursued by way of foreign development 

investment projects by private firms or public corporations. One of the important reasons of this 

frequency is because tariff rates imposed on natural resources, such as petroleum and natural gas, 

are generally low, which substantially reduces costs of importation. In contract, generally high 

tariffs on agricultural goods make foreign development projects less attractive than the domestic 

production.  

 

Not only outbound but also inbound trade is covered by the MFN obligation. If any advantage, 

favor, privilege or immunity is granted to exported products destined for the territory of 

agricultural development cooperation, it also constitutes a violation of the MFN obligation.      

 

One solution to avoid this violation problem is to link agricultural development cooperation 

projects with tariff elimination commitments of FTAs. Essential characteristics of a FTA are to 

gradually eliminate tariffs on goods between its signatory parties.
26

 Having this said, a state can 

choose to have agricultural development cooperation with a FTA party country and to import 

from such country agricultural goods that have been produced as a result of such cooperation. 

Should the state impose reduced rates of tariff on such goods in accordance with a tariff 

reduction schedule under the FTA, there could arise a sufficient degree of incentive for 

agricultural development cooperation without causing violations of MFN principle.  

 

This means that existing FTA partners make good candidate economies for agricultural 

development cooperation. Also, before negotiating FTAs with other economies a state may select 

promising sectors for the development cooperation, and take account of the possibilities of 

cooperation in those sectors in negotiating FTAs. That is, in selecting sensitive product sectors 

for a FTA a state should not only take into account degree of impact on domestic industries and 

classify those sectors to long-term tariff elimination categories. If such sectors are appropriate for 

the purpose of importation through agricultural development cooperation between the FTA 

parties, this factor may also be taken into account, and thereby facilitating elimination of tariffs 

                                                                                                                                        
25

 ―Each contracting party undertakes that if it establishes or maintains a State enterprise, 

wherever located, or grants to any enterprise, formally or in effect, exclusive or special privileges, 

such enterprise shall, in its purchases or sales involving either imports or exports, act in a manner 

consistent with the general principles of non-discriminatory treatment prescribed in this 

Agreement for governmental measures affecting imports or exports by private traders.‖ GATT 

Article XVII.1(a). 
26

 See Article XXIV.8 of GATT. 
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in those sectors. Of course, any country that is promising in terms of agricultural development 

cooperation could be prioritized as a FTA negotiating country in the first place.  

 

Another solution that is more aggressive is to insert a provision into the Enabling Clause
27

 that 

enables developing countries to digress from the MFN obligation when engaging in any 

agricultural development cooperation with foreign countries. Although the current text of the 

clause includes a provision that justifies ―preferential tariff treatment accorded to products 

originating in developing countries in accordance with the Generalized System of Preference‖,
28

 

this right of digression from the MFN obligation is not available to the countries in agricultural 

development cooperation. Because the Generalized System of Preference requires ―non 

discriminatory preferences‖,
29

 any tariff preferences accorded exclusively to the goods imported 

or exported under agricultural development cooperation are hardly justifiable.  

 

Given this constraint, the clause could be amended to allow developing countries to utilize the 

benefit of agricultural development cooperation with developed or other developing countries.  

 

As an alternative, a waiver decision by WTO member countries could be made to permit 

preferential tariff or non-tariff measures in fostering agricultural development cooperation under 

certain conditions. In particular, least developed countries that are suffering from a long-term 

problem of food shortage need to be enabled to vitalize agricultural development cooperation 

with any economies without being subjected to legal barriers.   

       

C. Conflict with Subsidy Rules and Solution                   

 

A typical type of subsidy is financial contribution granted by a government to domestic 

producers who are producing goods inside its own territory. In comparison, in many projects of 

agricultural development cooperation, financial contribution is made to domestic producers or 

firms who are performing production activities in foreign territories.  

 

Because there is no definition clause of subsidy in the Agreement on Agriculture, that of SCM 

Agreement applies to any case of agricultural subsidies. According to Article 1 of SCM 

Agreement, a subsidy is deemed to exist if (i) ―there is a financial contribution by a government 

                                           
27

 The ―Enabling Clause‖ (herein ‖Enabling Clause‖) refers to paragraphs 1 to 4 of the 

―Decision on Differential and More Favorable Treatment and Reciprocity and Fuller 

Participation of Developing Countries‖ (GATT Contracting Parties Decision of November 28, 

1979, L/4903), which is one of the four Tokyo Round agreements called the ―Agreements 

relating to the Framework for the Conduct of International Trade‖ and has been incorporated into 

WTO agreements. 
28

 Article 2 (a) of the Enabling Clause. 
29

 Ibid., Footnote 3 and Article 3 (b). 
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or any public body within the territory of a Member‖, and (ii) ―a benefit is thereby conferred‖.
30

 

It is clear from this definition that a financial contribution must be made ―within the territory of 

a Member‖. However, it is not clear whether a benefit must be conferred within the territory of a 

Member or not. Furthermore, it is not mentioned that the production activities must be performed 

within the territory of a Member.     

 

As a consequence, whether governmental supports for agricultural development cooperation fall 

under the definition of a subsidy brings about a difficult interpretative issue. On this issue, one 

might argue that the subsidy rules are primarily aimed at regulating export promotion for 

domestic industries and import substitutions. Therefore, those rules do not apply to any supports 

for foreign development activities by domestic industries. According to this possible view, 

governmental supports for agricultural development cooperation are not subsidies, but aids for 

investment that are not covered by WTO disciplines.  

 

An opposing view could indicate that governmental supports for foreign production may also 

cause oversupply of agricultural goods in the world market. If those goods are imported into the 

territory of home country of beneficiary firms, they will increase the amount of supply of 

agricultural goods in the territory to that extent. In this sense, this end result is not substantially 

different from the effect of typical domestic subsidies. Considering this, governmental supports 

for foreign production need to be defined as subsidies in light of the general spirit of subsidy 

regime under the WTO. 

 

GATT and Agreement on Agriculture do not give a decisive clue to this controversy. One might 

try to interpret the words ―domestic producers‖ in subparagraph (b) of Article III.8 of GATT 

(setting forth one of the exceptions to the national treatment obligation) as meaning ―people who 

are producing domestically‖ and interpret the words ―domestic support‖ in Article 6 of the 

Agreement on Agriculture as meaning ―support for domestic production‖. However, different 

understandings are also possible: ―domestic producers‖ to mean ―producers existing inside the 

territory of the Member‖ and ―domestic support‖ to mean ―support granted inside the territory of 

the Member‖. As the subsidy definition clause in the SCM Agreement itself does not prescribe a 

requirement of domestic production, it is difficult to say that any interpretation of relevant 

provisions of GATT or Agreement on Agriculture would yield a definite answer to the question.          

 

It seems that drafters of Article 1 of SCM Agreement were not aware of the possibility of foreign 

production with domestic support: Their lack of expectation led to lack of clarity in the definition 

clause. Ultimately, the answer may be given by WTO panels‘ interpretation. 

 

It is more likely that the panels would interpret governmental supports for foreign production as 

subsidies, given the general trend of strengthening discipline over subsidies. In particular, 

                                           
30

 Article 1.1 of the SCM Agreement. 
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agricultural supports for foreign production are likely to be held as agricultural domestic 

supports within the meaning of Article 6 of the Agreement on Agriculture. Because such supports 

are not falling under the list of ―Green Box‖ subsidies in Annex 2, nor under the ―Blue Box‖ 

subsidies in Article 6.5 of the agreement, they are domestic subsidies subject to reduction 

commitments if not falling under de minimis subsidy category. Therefore, any WTO member 

country, granting support for agricultural development cooperation in the form of financial 

contribution, is required to include the amount of such support in the calculation of its current 

total Aggregate Measurement of Support (AMS).
31

 In other words, a WTO member country is 

allowed to operate its support for agricultural development cooperation within the limit of its 

AMS commitments.     

 

If goods produced under the benefit of agricultural development cooperation projects are 

imported into the home country market, exported to 3
rd

 country market, or consumed at the local 

market with the effect of displacing or impeding the imports of a like product of another WTO 

member into the same market, it could constitute ―serious prejudice‖ in the sense of Article 6 of 

SCM Agreement.
32

 Also, any significant undercutting, suppression or depression of the price of 

the like product occurring due to the benefit may constitute ―serious prejudice‖.
33

 In addition, 

―serious prejudice‖ can arise when effect of the benefit is an increase in the world market share 

of the subsidizing Member in the product sector as compared to the average share it had during 

the previous period of three years and this increase follows a consistent trend over a period when 

subsidies have been granted.
34

 Any WTO member country subject to such serious prejudice may 

have recourse to the WTO dispute settlement procedure against such support for agricultural 

development cooperation, claiming that it is an actionable subsidy.       

 

A countervailable subsidy claim is also possible. If the goods produced under the governmental 

support for agricultural development cooperation are exported to a 3
rd

 country and create 

material injury on domestic industries of the 3
rd

 country, the 3
rd

 country may impose 

countervailing duties after the investigation of injury on its domestic industries producing like 

products. This countervailing measure may also be taken in the case that the home state re-

exports to a 3
rd

 country the goods that have been imported after being produced under the 

governmental support for agricultural development cooperation.    

 

Having considered the above, the governmental support for the agricultural development 

cooperation needs to be provided in the form of investment aids, which is not subject to WTO 

subsidy rules,
35

 instead of production subsidies. That is, it is safe to take the form of 

                                           
31

 See Article 6 of Agreement on Agriculture. 
32

 See Article 6.3 (a) and (b) of Agreement on Agriculture. 
33

 See Article 6.3 (c) of Agreement on Agriculture. 
34

 Article 6.3 (d) of the SCM Agreement. 
35

 WTO Agreement on Trade-Related Investment Measures applies to certain types of trade-
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governmental aids for the foreign investment itself, such as payment of land-leasing or 

purchasing costs decoupled from the subsequent production activities. In contrast, any payments 

to reduce the costs of producing, marketing, transporting or distributing products would be easily 

subject to the subsidy disciplines as production subsidies.   

 

D. Government Procurement 

 

If the home country government procures goods produced in the foreign territory of non-GPA 

member countries under the governmental support for agricultural development cooperation, a 

certain degree of operational flexibility is recognized according to the Agreement on 

Government Procurement (GPA). That is, because the MFN obligation under the agreement 

applies among its signatory parties,
36

 any government procurement of goods from a non-GPA-

member country with which agricultural development cooperation has been made is not 

subjected to this obligation. This means that some favors or preferences may be accorded in the 

process of procuring such goods.  

 

Given that such favors or preferences must not take the form of preferential tariffs or customs 

matters,
37

 favors regarding procedure and practices of government procurement can only be 

legitimately accorded to the goods produced under an agricultural development cooperation 

scheme. For example, any government procurement for the use of military or public officials 

may utilize the preferential bidding procedure if the goods for the procurement have been 

produced in a non-GPA member country through agricultural development cooperation. 

 

 

III. Conclusion      

 

In this new environment of food crisis and export restrictions of staple crops, how to secure food 

and energy security is becoming a high priority issue of national policies. Foreign agricultural 

development cooperation provides one notable solution to the issue. Furthermore, to developing 

countries this type of cooperation brings new opportunities for inducing FDI and trade.  

                                                                                                                                        

related investment measures, requiring the purchase or use of domestic products or requiring that 

purchases or use of imported products be limited to an amount of local products that an 

enterprise exports. Annex of TRIMS Agreement. 
36

 ―With respect to all laws, regulations, procedures and practices regarding government 

procurement covered by this Agreement, each Party shall provide immediately and 

unconditionally to the products, services and suppliers of other Parties offering products or 

services of the Parties, treatment no less favourable than: (a) that accorded to domestic products, 

services and suppliers; and (b) that accorded to products, services and suppliers of any other 

Party.― WTO GPA Article III.1. 
37

 Ibid. Article III.3. 
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Despite this commercial necessity, it is difficult to make agricultural development cooperation 

operative due to existing high tariffs and other trade barriers in agricultural trade. Therefore, how 

to incentivize participating firms or investors is a critical strategy for the vitalization of the 

cooperation.       

 

Legal problems arise when various incentives given by WTO member countries in promotion of 

agricultural development cooperation are in conflict with the MFN obligation, principles of 

quota allocation, rules on state trading, and subsidy rules under the WTO system. These 

problems need to be identified and solved.  

 

A good solution to avoid the MFN violation problem is to align a tariff preference scheme under 

agricultural development cooperation to the tariff phase-out schedule of FTAs. In order to 

achieve this alignment, a state needs to select appropriate cooperation partner countries and 

sectors in cooperation, and to reflect these considerations into FTA negotiations.  

 

For a more systematic solution, the Enabling Clause could be amended to enable WTO members 

to pursue agricultural development cooperation in digression from the MFN obligation. This 

digression should be allowed for the benefit of participating developing economies.        

 

Additional note should be taken on WTO rules on subsidy and government procurement. Any 

governmental aids for the agricultural development cooperation need to be provided in the form 

of investment aids rather than production subsidies. In implementing agricultural development 

cooperation with non-GPA member countries, certain procedural preferences are legitimately 

available in the process of procuring goods from each other.    

 

It is always true that a more fundamental consideration than the legal one should be taken in 

pursuing global activities. Even when agricultural development cooperation seems to hold 

promise of raising productivity and welfare and are consistent with existing strategies for 

economic development and poverty reduction, it is important to also ensure that they respect the 

rights of existing users of land, water and other resources, that they protect and improve 

livelihoods at the household and community level, and that they do no harm to the 

environment.
38

  

 

                                           
38

 See supra note 14. 
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