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Abstact 

Throughout its history, law and development has been so confined to or dominated by 

the economic, that a clear break with the past may be needed. The ‘three moments’ 

analysis that Trubek and Santos presented in 2006 shows that, whereas law and 

development theory moved from law as an instrument for state power (first moment) to 

law as an instrument of the market (second moment), and in a third moment was 

conceived of as regulating the market, it never lost its primary focus on economic 

development and on economic law. And more fundamentally, it may never have moved 

beyond a market-friendly approach. Just like institutional dimensions (including law, 

legal institutions) were for a long time marginal in development theories, justice 

concerns have not taken center stage in law and development studies, although the rule 

of law has had some traction. 

This begs the question whether those studying the role of law in bringing about justice 

and transformative social change should claim the law and development field as their 

field of study too, or rather create a countervailing field. This paper examines pros and 

cons for claiming a fourth moment in law and development studies by those who study 

whether and how law (including human rights law) disciplines and tames the state, the 

market and other powerful actors.  

 

Key words: law and development – global justice – transformative social change - 

moments 
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1. Introduction 

In 2015, the Law and Development Research Group (LDRG) at the University of 

Antwerp was submitted to an external research evaluation. The evaluation panel 

suggested to ‘make clear that the economic aspect of L&D studies is not the focus (but 

global justice is)’, as if law and development studies are ordinarily grounded in 

economics, and exceptionally (and therefore only if explicitly stated) focus on questions 

of dignity and justice. More generally, just as institutional dimensions (including law, 

legal institutions) were for a long time marginal in development theories,
1
 justice 

concerns have not taken centre stage in law and development studies. The rule of law 

has had some traction, but it is debatable whether this preoccupation with the rule of 

law has had much to do with justice.
2
 

Whereas it is true that a consensus on the scope of law and development studies is 

lacking, and that that may be unavoidable to some extent, I am not convinced that this 

lack of (self-)definition is not problematic.
3
 I see at least four reasons why the lack of 

self-definition is problematic. First, the field lacks visibility: many scholars who might 

be counted in, are simply even unaware of its existence. Second, many scholars working 

on law and development themes feel isolated and orphaned in the absence of a clear 

research community to which they belong.
4
 Third, there is lack of self-reflection: given 

the lack of self-definition, the field is loosely organized, if at all,
5
 so scholars would 

typically not engage with each other on questions of self-definition, scope, orthodoxies 

and heterodoxies. Fourth, the risk of capture: the lack of self-definition may allow some 

strands to claim the whole field, while they represent only one strand. 

Assuming that the need for self-definition is accepted for the reasons just mentioned, 

the next question that crops up is whether that could and should be done by actively 

                                                        
1 MICHAEL J. TREBILCOCK & MARIANA MOTA PRADO, ADVANCED INTRODUCTION TO LAW AND 

DEVELOPMENT   (Edward Elgar. 2014). 
2 See for criticism on the rule of law agenda Liliana Lizarazo Rodriguez, Mapping Law and Development, 

4 THE INDONESIAN JOURNAL OF INTERNATIONAL AND COMPARATIVE LAW 761, 17 (2017). Compare 

DAVID KINLEY, CIVILISING GLOBALISATION: HUMAN RIGHTS AND THE GLOBAL ECONOMY 124-131  

(Cambridge University Press. 2009). 
3 Contra Lizarazo Rodriguez, THE INDONESIAN JOURNAL OF INTERNATIONAL AND COMPARATIVE LAW, 60 

(2017). 
4 This was strongly emphasized, in particular by more junior researchers, at a 2016 conference held in 

Ostend. 
5 Reference LDI and LDRn 
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pursuing a fourth moment, that is, in the words of Trubek and Santos, a comprehensive 

and widely accepted orthodoxy?
 6

 A major argument militating in favour of such an 

endeavour is that it would put firmly questions of justice and transformative social 

change on the law and development agenda, and de-centre somewhat the economic that 

tends to dominate the field. However, law and development’s bias towards focusing 

primarily or exclusively on the economic, such a fourth consensus moment on the 

centrality of justice might be more a reflection of co-optation than real consensus. A 

clear break with the past may be needed. Moreover, it is questionable whether a new 

orthodoxy or consensus moment is desirable: would the law and development field not 

benefit more from actively cultivating heterodoxies? Does not “viewpoint diversity”,
7
 

and acknowledgement of context-specificity, rather than consensus, characterize much 

of the justice and transformative social change strands in law and development 

scholarship? If the concept of the law is open-textured and the roles that laws play are 

diverse, could any consensus moment be more than an acknowledgement of that open-

textured and diverse nature?  

It is to these questions that I now turn. The first section shortly recalls Trubek’s and 

Santos’ consensus moments. The second section explores the pros, and the third the 

cons. The fourth section concludes. 

 

2. Three moments 

Trubek and Santos have identified three consensus moments in L&D studies. They 

define moments as periods ‘in which law and development doctrine has crystallized into 

an orthodoxy that is relatively comprehensive and widely accepted’.
8

 The three 

moments are: 1. Law as an instrument of the state; 2. Law as an instrument of the 

market; and 3. Law as a regulator of the market. During the first moment, law was seen 

as an instrument of state intervention in the economy.
9
 During moment two, law was 

                                                        
6 David M. Trubek & Alvaro Santos, Introduction: The Third Moment in Law and Development Theory 

and the Emergence of a New Critical Practice, in THE NEW LAW AND ECONOMIC DEVELOPMENT. A 

CRITICAL APPRAISAL (David M. Trubek & Alvaro Santos eds., 2006)., 2. 
7 See https://heterodoxacademy.org/ 
8
 Trubek & Santos. 2006., 2. 

9 Id. at., 5. 

https://heterodoxacademy.org/
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primarily seen as the foundation for market relations. It had to serve the market.
10

 In 

both moments, legal instrumentalism prevailed,
11

 i.e. the idea that law can be used as 

part of social engineering, as an instrument of the state or market forces. In the third and 

current moment, the law has become a regulator of the market, and a complement to the 

market (in particular in order to incorporate the social dimension). Also, development 

has been redefined, and more attention is paid to local contexts and diversity.
12

 

This three moments analysis shows that, whereas the consensus within law and 

development theory and practice has moved from law as an instrument for state power 

(first moment) to law as an instrument of the market (second moment), and in a third 

moment has been conceived of as regulating the market, it has never lost its primary 

focus on economic development and on economic law. And more fundamentally, it may 

never have moved beyond a market-friendly
13

 or market-centred approach.
14

 

This begs the question whether those studying the role of law in bringing social change 

and justice, can claim the law and development field as their field of study too without 

inevitably succumbing to the prevailing economic orientation in the consensus that 

governs that field.
15

 And even if they can claim that label, should they do so? Should 

they look for integration in consensus thinking, or do they lend their potential leverage 

rather from keeping a distance from consensus thinking?  

 

3. Arguments pro claiming a fourth moment 

A major argument militating in favour of actively pursuing a fourth moment in law and 

development by those who study whether and how law (including human rights law) 

disciplines and tames the state, the market and other powerful actors, is that it would put 

                                                        
10 Id. at., 5-6. 
11 Id. at., 9. 
12 Id. at. at 6-9. 
13 Compare Ajit Singh, Openness and the market friendly approach to development: learning the right 

lessons from development experience, 22 WORLD DEVELOPMENT 1811(1994). 
14 Compare Rittich’s appraisal of the incorporation of the social by the International Financial 

Institutions: Kerry Rittich, Future of Law and Development: Second Generation Reforms and the 

Incorporation of the Social, The, 26 MICH. J. INT'L L., 243 (2004). 
15 Compare the series Economics as Social Theory: ‘reclaims’ the Theory label (intro to RADHIKA 

BALAKRISHNAN, et al., RETHINKING ECOMIC POLICY FOR SOCIAL JUSTICE: THE RADICAL POTENTIAL OF 

HUMAN RIGHTS   (Routledge. 2016). 
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firmly questions of justice and transformative social change on the law and 

development agenda, and de-centre somewhat the economic that tends to dominate the 

field. 

For sure, this may be possible: the law and development field has expanded its 

perspective and scope, turning it into a multidisciplinary field of study with a particular 

interest in context.
16

 Development objectives are diverse, but include human rights, 

social justice and environmental concerns in addition to economic ones.
17

 

It may also be desirable, in that reaching a consensus moment that the real ends are 

justice and transformative social change, and that economic development is only a 

means to these ends, would confirm and consolidate the evolution the law and 

development field has undergone since its inception. For notwithstanding the lip service 

paid to questions of justice and social change, has been claimed and tends to be 

perceived as preoccupied with economic development.
18

 

Such an exercise of trying to reach a consensus moment on the central importance of 

questions of justice and transformative social change in law and development 

scholarship would stimulate and necessitate much more conceptual clarity on justice 

and transformative social change, and on law’s potential and limitations in bringing 

these about. A to the question of global justice, and by extension transformative social 

change, the debates are diverse, and so are the positions. Some of these debates include: 

whether global justice should pursue justice among states, or rather for all individuals,
19

 

which pits statists like Rawls against cosmopolitans like Pogge and Sen; whether it is 

about global poverty alleviation or about global inequality – whereby a concern with 

global inequality leads to questions of egalitarian justice; and whether global justice 

requires global government or rather global governance, and whether current forms of 

                                                        
16 Stéphanie de Moerloose, Law and Development as a Field of Study: Connecting Law with 

Development 180 § 10 (2017). 
17 Id. at, 181. 
18 See, for example, Yong-Shik Lee, General Theory of Law and Development, 50 CORNELL 

INTERNATIONAL LAW JOURNAL 415(2017). TREBILCOCK & PRADO. 2014. 
19

 Gillian Brock, Theories of global justice, in RESEARCH HANDBOOK ON GLOBAL JUSTICE AND 

INTERNATIONAL ECONOMIC LAW 3, (John Linarelli ed. 2013). 
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global governance show an inclination towards global justice or rather inflict injustice.
20

 

Such a fourth moment in which global justice takes centre-stage would also invite and 

most likely necessitate some consensus on the role of law, where important strands of 

scholarships consider (international) law as inherently problematic,
21

 whereas others see 

potential for counterhegemonic law initiatives.
22

 

 

4. Arguments contra claiming a fourth moment 

However, law and development’s bias towards focusing primarily or exclusively on the 

economic, such a fourth consensus moment on the centrality of justice might be more a 

reflection of co-optation than real consensus. A clear break with the past may be 

needed. Moreover, it is questionable whether a new orthodoxy or consensus moment is 

desirable: would the law and development field not benefit more from actively 

cultivating heterodoxies? Does not “viewpoint diversity”,
23

 and acknowledgement of 

context-specificity, rather than consensus, characterize much of the justice and 

transformative social change strands in law and development scholarship? If the concept 

of the law is open-textured and the roles that laws play are diverse, could any consensus 

moment be more than an acknowledgement of that open-textured and diverse nature? In 

what follows, I look into four arguments. 

4.1 Risk of ’preambulisation’ and co-optation
24

 

At first sight, it may look attractive to push consensus thinking towards a new moment, 

in which economic development and the market are decentred and the importance of 

social and environmental justice is acknowledged. However, given the far-reaching 

                                                        
20 For an elaboration of these discussions, see Wouter Vandenhole, Transnational human rights 

obligations as vehicles for global justice, in BEYOND LAW AND DEVELOPMENT: RESISTANCE, 

EMPOWERMENT AND SOCIAL INJUSTICE (Sammy Adelman & Abdul Paliwala eds., 2019). 
21 Most recently JOHN LINARELLI, et al., THE MISERY OF INTERNATIONAL LAW: CONFRONTATIONS WITH 

INJUSTICE IN THE GLOBAL ECONOMY   (Oxford University Press. 2018). 
22 BOAVENTURA DE SOUSA SANTOS & CÉ SAR A RODRÍGUEZ-GARAVITO, LAW AND GLOBALIZATION FROM 

BELOW: TOWARDS A COSMOPOLITAN LEGALITY   (Cambridge University Press. 2005). Wouter 

Vandenhole, The Limits of Human Rights Law in Human Development, in FACING THE LIMITS OF THE 

LAW (Erik Claes, et al. eds., 2009). 
23 See https://heterodoxacademy.org/ 
24 The language of preambularisation is borrowed from David Archard, Collective Critical Reflections on 

Using a Human-Rights-Based Approach in ActionAid, 9 JOURNAL OF HUMAN RIGHTS PRACTICE 

312(2017). 

https://heterodoxacademy.org/
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implications, also ideologically, for the field, and the inevitable compromises of 

principled positions in any consensus-building exercise, I am doubtful whether building 

such a fourth moment of consensus is feasible, and even if it were, whether it is 

desirable given the risk of ’preambulisation’ and co-optation. In my view, those who 

study whether and how law (including human rights law) disciplines and tames the 

state, the market and other powerful actors and seek to further justice, may learn more 

from (and may have to play a more important role in) what I have called heterodoxies or 

critiques,
25

 than in orthodox and mainstream thinking. Drawing on a review of the L&D 

field, I have argued that the shifts between the three moments have all taken place 

within the same paradigm that is mainly preoccupied with economic development, is 

rooted in a instrumentalist understanding of the law, and presupposes a Western-type 

liberal state.  

Any critical engagement with law and development beyond or outside that paradigm 

has taken place not in consensus moments, but in heterodox thinking. Elsewhere, I have 

classified heterodox thinking in four approaches, which all four represent a critique on 

the initial (mainly American) law and development doctrine and its legal 

instrumentalism:
26

 law in alternative development; anthropological critique; ideological 

critique; and what could be called normative legal instrumentalism. 

Law in alternative development originated in the self-criticism of the American law and 

development movement, and sought to offer a non-statist perspective. It mainly focused 

on bottom-up and people-centred development, and shifted emphasis to appropriate 

legal environments and legal resources. Human rights were considered important legal 

resources because ‘they empower the rural poor to participate in [their] struggles and 

                                                        
25 Wouter Vandenhole, A children’s rights-based approach to sustainable development from a law and 

development perspective, in CHILDREN'S RIGHTS AND SUSTAINABLE DEVELOPMENT (Claire  Fenton-Glynn 

ed. 2019). 
26 Which I labelled as ‘naive’, see Wouter Vandenhole, Mensenrechten en ontwikkeling. Een 

rechtstheoretische studie van de bijdrage van mensenrechten tot ontwikkeling, met een casestudy van 

“Social Action Litigation” in India (Human Rights and Development. A study in legal theory about the 

contribution of human rights to development, with a case study of “Social Action Litigation” in India) 

(2001) University of Leuven). 73; Vandenhole, A children’s rights-based approach to sustainable 

development from a law and development perspective. 2019. forthcoming. 
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demand protection of their basic interests’.
27

 Law in alternative development did not 

question law’s ability to contribute to human development, but fostered a different 

approach to law: instead of a top-down imposition of modern legislation, it sought to 

empower the poor so that they could use the law themselves.
28

 

Anthropological approaches built on the notion of semi-autonomous social fields
29

 (and 

hence acknowledged legal pluralism), and sought to study how certain legal rules 

function in concrete processes of change and interaction. Whereas some questioned 

whether state law can make a significant contribution to development,
30

 others 

emphasized that law is itself the subject of social struggle, and an important tool in 

struggles. The extent to which law can be mobilized as a resource in struggles is mainly 

determined by the economic and political situation of the ones who seek to mobilize 

law.
31

 Some of the human rights scholarship in legal anthropology and on localizing 

human rights may be said to belong to this school too.
32

 In a localising perspective, 

human rights are seen as normative references that form part of a struggle for social 

justice.
33

 Central to the anthropological critique is the attention paid to context and 

unexpected consequences for the relevance of (human rights) law, as well as to the role 

of translators.
34

 

Within the ideological critique, two strands can be discerned: one inspired by left 

liberalism, and one inspired by (neo)-Marxism. Both have in common that they do not 

take for granted law’s potential to contribute to development, but the extent to which 

                                                        
27 Clarence J. Dias, Rural Development, Grassroots Education and Human Rights: Some Asian 

Perspectives in HUMAN RIGHTS IN THE TWENTY-FIRST CENTURY: A GLOBAL CHALLENGE (Kathleen 

Mahoney & Paul Mahoney eds., 1993). at 707. 
28 See inter alia Clarence Dias, The Legal Resources Approach, in FOOD AS A HUMAN RIGHT (Asbjorn 

Eide, et al. eds., 1984).; James C.N. Paul & Clarence Dias, Alternative Development: A Legal Prospectus, 

THIRD WORLD LEGAL STUDIES 284(1982).. 
29 As coined by Moore, see Sally Falk Moore, Law and Social Change: The Semi-Autonomous Social 

Field as an Appropriate Subject of Study, 7 LAW & SOCIETY REVIEW 719(1973).. 
30 John Griffiths, Recht en ontwikkeling, 9 RECHT EN KRITIEK 175(1983).. 
31 Key writings of this critique include: Franz von Benda-Beckmann, Introduction: Understanding 

Agrarian Law in Society, in LAW AS A RESOURCE IN AGRARIAN STRUGGLES (Franz von Benda-Beckmann 

& M. van der Velde eds., 1992).. 
32 Stijn Deklerck, et al., Limits of Human Rights Protection from the Perspective of Legal Anthropology, 

in FACING THE LIMITS OF THE LAW (Erik Claes, et al. eds., 2009). at 391-397. 
33 Sally Engle Merry, Human Rights, Gender and New Social Movements: Contemporary Debates in 

Legal Antropology (2006 ). 16; see also Koen De Feyter, Localising Human Rights in ECONOMIC 

GLOBALISATION AND HUMAN RIGHTS (Wolfgang Benedek, et al. eds., 2007).. 
34

 For the latter, see e.g. Sally Engle Merry, Transnational Human Rights and Local Activism: Mapping 

the Middle, 108 AMERICAN ANTHROPOLOGIST 38(2006). 
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they question that potential varies. The critical attitude towards the social emancipatory 

potential of law is mainly grounded in studies of the colonial period, which have 

demonstrated how law was crucial in colonial control and dominance. Both also 

emphasize that law is not neutral but ideological (as reflected in the rule of law, human 

rights), and legitimates political power. A key element in the social emancipatory 

potential of the law is the extent to which it legitimizes power through the rule of law. 

However, the more radical strand has emphasized that human rights are historically and 

socially situated. Some have therefore argued that law can contribute to challenge the 

status quo (that is, be anti-hegemonic), but that it does not offer a counter-hegemonic 

ideology for radical transformation.
35

 Others attribute to the law merely a normative 

consolidating role.
36

 Yet others see a more active role for the law in bringing about 

social change, and define the law as struggle or a site of struggle.
37

 However, the law 

cannot be relied upon as the only site of struggle.
38

 De Gaay Fortman’s emphasis on 

human rights as battleground beyond the law resonates with this analysis.
39

 Scholars 

within the school of ideological critique also disagree on the potential of strategic public 

interest or social action litigation.
40

 

Normative legal instrumentalism fully embraces the power-critical and power-

constraining elements of formal law, such as the rule of law and human rights, in any 

mobilisation of the law, and considers these elements as inherent to the law.
41

 Here too, 

                                                        
35 Issa G. Shivji, The Rule of Law and Ujamaa in the Ideological Formation of Tanzania, 4 SOCIAL & 

LEGAL STUDIES 147(1995). at 167 and 169. 
36 Yash Ghai, The Role of Law in the Transition of Societies: the African Experience, 35 JOURNAL OF 

AFRICAN LAW 8(1991). at 17-20. 
37 Compare De Feyter’s analysis of sites of rights resistance, Koen  De Feyter, Sites of rights resistance, 

in THE LOCAL RELEVANCE OF HUMAN RIGHTS (Koen  De Feyter, et al. eds., 2011).. 
38 Rajeev Dhavan, Means, Motives and Opportunities: Reflecting on Legal Research in India, 50 THE 

MODERN LAW REVIEW 725(1987). at 745; Rajeev Dhavan, Law as Concern: Reflecting on Law and 

Development, in LAW AND DEVELOPMENT IN THE THIRD WORLD (Yash Vyas, et al. eds., 1994). at 44-47. 
39 BASTIAAN DE GAAY FORTMAN, A POLITICAL ECONOMY OF HUMAN RIGHTS: RIGHTS, REALITIES AND 

REALIZATION (Routledge 2011 ).. 
40 Dhavan, THE MODERN LAW REVIEW,  (1987).38 at 47). Dhavan is rather pessimistic, Baxi rather 

optimistic (Upendra Baxi, Law, Democracy and Human Rights, in RETHINKING HUMAN RIGHTS: 

CHALLENGES FOR THEORY AND ACTION (Smita Kothari & Harsh Sethi eds., 1989). at 102-103. For my 

own analysis of the emancipatory potential of social action litigation, see Wouter Vandenhole, Human 

rights law, development and social action litigation in India, 3 ASIA PACIFIC JOURNAL ON HUMAN 

RIGHTS AND THE LAW (2002). 
41 Vandenhole, Mensenrechten en ontwikkeling. Een rechtstheoretische studie van de bijdrage van 

mensenrechten tot ontwikkeling, met een casestudy van “Social Action Litigation” in India (Human 

Rights and Development. A study in legal theory about the contribution of human rights to development, 

with a case study of “Social Action Litigation” in India). 2001.26 at 108-110. Key writings of this strand 
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as in the ideological critique, it has been acknowledged that local variants of the rule of 

law minimum need to be carved out. In other words, a simple legal transplant will not 

do.
42

 A good deal of more recent scholarship on human rights-based approaches to 

development may be said to belong to this strand of normative legal instrumentalism,
43

 

although explicit (self)identification with the law and development field has often been 

lacking. And according to some commentators at least, ‘international human rights and 

allied efforts have, from the start, had to take economic orthodoxy into account 

(footnote omitted).’
44

 

Five general lessons can be drawn from the heterodox history of law and development 

studies, which all revolve around three key insights: the importance of normativity; the 

complexity of social engineering through law; and the need for bottom-up and localized 

approaches. First, a more comprehensive understanding of development, beyond 

economic growth or development, is needed. Second, a shift in perspective is warranted, 

away from or beyond the state as the key actor, towards social action groups and the 

legal strategies that these adopt. Third, the role of law in structural change should not be 

overestimated: legal strategies are not the only ones, and not necessarily the most 

important strategies in effecting structural social change. Fourth, notwithstanding the 

limited potential of legal strategies, their relevance should not be ignored either: the 

power critical aspects of law (i.e. its normativity), as well as the potential of legal 

strategies for mobilisation for and legitimation of structural change can be mobilised in 

broader struggles. Fifth and finally, the inherent limitations and risks of legal strategies, 

and in particular also of litigation, should be kept in mind: legal strategies will only 

                                                                                                                                                                   
include Robert Martin, Re-thinking ‘law and Development’, 23 THE JOURNAL OF MODERN AFRICAN 

STUDIES 133(1985).; Brian Z. Tamanaha, The Lessons of Law-and-Development Studies, 89 THE 

AMERICAN JOURNAL OF INTERNATIONAL LAW 470(1995).. 
42 Tamanaha, THE AMERICAN JOURNAL OF INTERNATIONAL LAW,  (1995).41 at 476. 
43 See, e.g. URBAN JONSSON, HUMAN RIGHTS APPROACH TO DEVELOPMENT PROGRAMMING   (UNICEF. 

2003).; MARKKU SUKSI & MARTIN SCHEININ, HUMAN RIGHTS IN DEVELOPMENT YEARBOOK 2002: 

EMPOWERMENT, PARTICIPATION, ACCOUNTABILITY AND NON-DISCRIMINATION: OPERATIONALISING A 

HUMAN RIGHTS-BASED APPROACH TO DEVELOPMENT   (Martinus Nijhoff Publishers. 2005).; Paul Gready 

& Jonathan Ensor, Reinventing Development? Translating rights-based approaches from theory into 

practice  (Zed Books  2005).; Sam Hickey & Diana Mitlin, Rights-Based Approaches to Development. 

Exploring the Potential and Pitfalls  (Kumarian Press  2009).; Bard Andreassen & Gordon Crawford, 

Human Rights, Power and Civic Action. Comparative analyses of struggles for rights in developing 

countries  (Routledge  2013).; PAUL GREADY & WOUTER VANDENHOLE, HUMAN RIGHTS AND 

DEVELOPMENT IN THE NEW MILLENNIUM: TOWARDS A THEORY OF CHANGE   (Routledge. 2014).. 
44 Bryant G. Garth, Epilogue: Progressive Law versus the Critique of Law & Development: Strategies of 

Double Agency Revisited, in LAW IN TRANSITION. HUMAN RIGHTS, DEVELOPMENT AND TRANSITIONAL 

JUSTICE 346, (Ruth Buchanan & Peer Zumbansen eds., 2014). 
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allow for incremental change; they may be disempowering and individualizing; law is 

itself a site of struggle; and a legal victory does not necessarily contribute to structural 

change.
45

 

In sum, given all these caveats, self-identification with a fourth moment in L&D, while 

possible, does not seem warranted. For sure, what most L&D scholars share with the 

consensus moments is the interventionist perspective: all study or use the law from the 

outside to contribute to development. But heterodox scholar are wary about the 

transformative potential of the law, and hence do not share any naïve instrumentalist 

assumptions.
46

 Admittedly, they may still be quite ambiguous in our assumptions about 

the potential of the law: whereas any external conditionality in lending is considered 

very powerful and believed to negatively affect development,
47

 at the same time it is 

stressed how (human rights) law travels and transforms, and hence can be moulded or 

circumvented,
48

 notwithstanding the inherent normativity of human rights law.
49

 And if 

the transformational limits of the law were admitted more clearly, would it mean that 

more intervention is pushed for, e.g. to effect cultural change,
50

 or less? 

 

 

                                                        
45 For a more elaborate account, see Vandenhole, Mensenrechten en ontwikkeling. Een rechtstheoretische 

studie van de bijdrage van mensenrechten tot ontwikkeling, met een casestudy van “Social Action 

Litigation” in India (Human Rights and Development. A study in legal theory about the contribution of 

human rights to development, with a case study of “Social Action Litigation” in India). 2001.26 at 111-

118. Some limits have been explored in more detail in Vandenhole. 2009. at 364-374. See for similar 

analyses in particular about the need to situate human rights law strategies in ‘combination strategies’, 

Paul Gready & Jonathan Ensor, Introduction, in REINVENTING DEVELOPMENT? TRANSLATING RIGHTS-

BASED APPROACHES FROM THEORY INTO PRACTICE (Paul Gready & Jonathan Ensor eds., 2005). at 9. 
46 Vandenhole. 2009;Ellen Desmet, et al., Conclusions: Towards a field of critical children's rights 

studies, in ROUTLEDGE INTERNATIONAL HANDBOOK OF CHILDREN'S RIGHTS STUDIES (Wouter 

Vandenhole, et al. eds., 2015). 
47 Lizarazo Rodriguez, THE INDONESIAN JOURNAL OF INTERNATIONAL AND COMPARATIVE LAW, 12, 18 
(2017). Structural Adjustment Programmes and Poverty Reduction Strategy Papers may have been quite 

successful in bringing about structural change, albeit not the one that enhances social justice (Wouter 

vandenhole, A ‘law and development’ perspective on law, poverty and human rights, in LAW AND 

POVERTY IN AUSTRALIA 40 YEARS AFTER THE SACKVILLE REPORT forthcoming, (Brendan Edgeworth & 

Andrea Durbach eds., 2017). 
48 Wouter Vandenhole, Human Rights-Based Approaches to Development: the Local, Travel and 

Transformation,  (Tine Destrooper ed. 2017). 
49 Lizarazo Rodriguez, THE INDONESIAN JOURNAL OF INTERNATIONAL AND COMPARATIVE LAW,  (2017). 
50

 Compare LAN CAO, CULTURE IN LAW AND DEVELOPMENT: NURTURING POSITIVE CHANGE   (Oxford 

University Press. 2016). 
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4.2 Need for a clear break 

Human rights have been said to be part and parcel of the elitist, liberal establishment 

that initially promoted law and development: ‘The critique of law & development, in 

short, was made to facilitate a new progressive law made for export – human rights as a 

kind of public interest law abroad directed against authoritarian states.’
51

 If correct, this 

analysis may suggest that a clear break with previous moments in L&D is needed in 

order to take the critical L&D agenda forward. Personally, I have always considered the 

label ‘law and development’ (L&D) as tainted and compromised. I associated it with a 

naïve instrumentalist view on the law’s role in development,
52

 and therefore did not 

self-identify with it. No doubt, my education in the University of Warwick’s LLM in 

law in development has instilled me with a critical to sceptical understanding of the 

emancipatory potential of any legal intervention.  

 

4.3 Viewpoint diversity 

Heterodox Academy, a membership association of scholars who share the view that 

viewpoint diversity in academia is important, problematizes the presence of orthodoxy 

and argues strongly in favour of viewpoint diversity when it comes to wicked problems. 

It argues: 

For simple problems or fully resolved technical matters there is little need for  

viewpoint diversity. Sometimes there is just one answer, or just one way to approach a 

problem. But for “wicked problems” — those that can be framed in multiple ways and 

that may trigger passions or partisan motivations–viewpoint diversity is essential. 

The surest sign that a community suffers from a deficit of viewpoint diversity is the 

presence of orthodoxy, most readily apparent when members fear shame, ostracism, or 

any other form of social retaliation for questioning or challenging a commonly held 

idea. In these contexts, it is likely that the dominant idea is not entirely correct 

because it is protected from challenge and change. If, however, the response to dissent 

                                                        
51 Garth,  345. 2014. 
52

 Wouter Vandenhole & Paul Gready, Failures and Successes of Human Rights-Based Approaches to 

Development: Towards a Change Perspective, 32 NORDIC JOURNAL OF HUMAN RIGHTS 291, 296 (2014).  
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is civil discussion and evidence-based argument, then the community does not suffer 

from orthodoxy. 53 

What the role of law in development is, clearly is such a wicked problem that requires 

viewpoint diversity and precludes orthodoxy. So, scholars on law, global justice and 

transformative social change should not pursue a fourth consensus moment, but rather 

seek to self-identify as challenges to consensus thinking on L&D. 

While this position is theoretically attractive, in practice it may be difficult to self-define 

the field by references to challenges to consensus thinking. As Rodríguez’ mapping 

paper demonstrates, there are so many strands in law and development, that it may be 

close to impossible to build identity on so much diversity in approaches, methodology 

and ideology. For example, Rodríguez identified five approaches based on scope, and 

within each of these, further sub-categories. These five approaches are: national; 

international; transnational; comparative; and transnational thematic areas. 

Methodologically, some strands study the law as it is, while others take an interest in the 

gap between law in the books and law inaction.  

Scholarship on law and justice in the South may also suffer from another challenge that 

has characterized the L&D field in the broad sense, the challenge of what has been 

called the ‘double-agency strategy’: while criticizing L&D (in the narrow sense), we 

may at the same time behave as progressive missionary reformers.
54

 This may be 

another reason for valuing viewpoint diversity and cultivating heterodoxy rather than 

consensus. 

 

4.4. Context-specificity 

A fourth argument militating against the pursuit of a fourth consensus moment in Law 

and Development is the need to take context-specificity fully into account. Any grand 

theory or consensus moment seems to assume a degree of universal response to 

challenges that arise in very specific contexts. Whereas it is increasingly acknowledged 

                                                        
53

 https://heterodoxacademy.org/ 
54 Garth. 2014. 
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that no universal blue prints exist, many believe that ‘middle-level generalisations’ are 

possible and that possibilities for ‘horizontal learning’ may exist.
55

 

Insights from legal anthropology with regard to human rights law may also be of 

relevance to the broader L&D field. Merry introduced the language of vernacularization 

to describe the adaptation of international human rights to local contexts.
56

 Her work on 

the ambiguous position of translators – intermediaries who translate international 

human rights norms into local contexts – may be helpful in better understanding when 

and how legal interventions work in a specific context.
57

 Translators are at the same 

time powerful and vulnerable. That ambiguous position of power and vulnerability in 

tandem, shapes the process of vernacularization into an approach that is somewhere on 

the continuum between replication and hybridization. In translation by replication, 

“[t]he transnational idea remains the same, but local cultural understandings shape the 

way the work is carried out”.
58

 In other words, international human rights norms are 

seen as a given. In hybridization, “symbols, ideologies, and organizational forms 

generated in one locality [merge] with those of other localities to produce new, hybrid 

institutions”.
59

 The position of the translators – those that seek to intervene through law 

– will be characterized by a power-vulnerability dynamic: “The translator must walk a 

fine line between too much replication, in which case the new ideas will lose their 

appeal to local communities, and too much hybridity, in which case the reforms will 

lose the support of the global community, including its funding and publicity”.
60

 This 

reflects the “paradox of making human rights in the vernacular: To be accepted, they 

have to be tailored to the local context and resonant with the local cultural framework. 

However, to be part of the human rights system, they must emphasize individualism, 

autonomy, choice, bodily integrity, and equality—ideas embedded in the legal 

documents that constitute human rights law”.
61

 These notions of vernacularization, 

translators, hybridization and replication may equally help in better understanding how 

context impacts on legal interventions, how simple legal transplants are bound to fail, 

                                                        
55 See TREBILCOCK & PRADO,  214-215. 2014.Error! Bookmark not defined. at 215. 
56 Merry 2006 
57 Merry, AMERICAN ANTHROPOLOGIST, 40 (2006). 
58 Id. at, 44. 
59 Id. at, 46. 
60

 Id. at, 48. 
61 Id. at, 49. 
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and how important it is to leave space for diversity and differentiation in law and 

development work, understood broadly. 

 

5. In lieu of a conclusion 

This paper set out to explore the normative question whether scholarship on law and 

justice in the South should claim the ‘law and development’ label, or keep a critical 

distance from it. It identified more cons than pros for a fourth moment in law and 

development. The cons relate to risks of ’preambulisation’ and co-optation; the need for 

a clear break; the importance of viewpoint diversity; and the importance of context-

specificity.  

More important than the label, is the approach that is adopted. At least five key 

questions deserve and require much deeper reflection: 

1. how do we think about the impact and nature of legal change: is it bound to have only 

limited impacts (or no impacts at all), has it only intended impact under market-centred 

policies, or can it achieve the intended impact under certain conditions (and what are 

these conditions)? 

2. do we in fact continue to work under the (silent) assumption of ‘the supremacy of the 

West and its donors in development activities’?
62

 or of the supremacy of Western (legal) 

concepts and models? 

3. do we still pursue ‘the double-agency strategy’ whereby we are at the same time 

‘critics of law and development’ and ‘progressive missionary reformers’?
63

 Or do we 

self-define ourselves rather as translators in processes of vernacularization? 

4. what are risks and opportunities of increasing ambitions in the substantive scope (to 

be) covered? Should we welcome this as a much needed development in order to be 

able to grasp the complexity and interrelatedness of issues and fields of study, or should 

                                                        
62 Benjamin Van Rooij & Pip Nicholson, Inflationary Trends in Law and Development, 24 DUKE 

JOURNAL OF COMPARATIVE & INTERNATIONAL LAW 297, 348 (2013). 
63 Garth,  347. 2014. 
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we get back to basics (‘basic interventions that seek to make incremental improvements 

in the functioning of the law’)
64

? 

5. how can viewpoint diversity in law and development be nurtured and 

operationalized? 

An agreement on key aspects of a research agenda may be the best fourth moment we 

can wish for law and development scholarship. 

  

                                                        
64 Van Rooij & Nicholson, DUKE JOURNAL OF COMPARATIVE & INTERNATIONAL LAW, 297 (2013). 
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