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ABSTRACT 

The presentation discuses the narrow margin that has been left to a real development of Africa 

by means of TRIPS and to show how the intellectual property rights occupy a prominent place 

on any attempt to reach development and to stimulate innovation and creativity but they soon 

turn to be a means of monopoly and self attribution of resources without any compensation to 

the owners, of traditional knowledge and materiel resources in Africa. 

Two aspects seem to be banned by the TRIPS: a real transfer of technology, and a real 

participation in the outcomes. Though, the TRIPS dispositions provide certain number of 

flexibilities, and DOHA declaration allows granting compulsory licenses to produce 

medicines by developing countries. That’s not enough to meet Africa’s development needs.  

The lack of democracy and transparency are ones of the theological virtues of the world trade 

organization.  Africa has been disappointed by false hopes and the “one size fits all” practice. 

Consequently, to reach development, Africa must be aware of its capacities and unit its forces 

in order to promote resilience and strengthen its negotiations abilities.   

 

 

 

 

 

 

 

 

 

 

Introduction 

Since the establishment of the world trade organization (WTO) in 1994 and the coming into 

force of International Agreement on Trade related to aspects of intellectual property rights 

(TRIPS) in 1995
1
, which have reshaped and strengthen the rights of intellectual property. 

                                                           
1 
Agreement on Trade-Related Aspects of Intellectual Property Rights (The TRIPS Agreement is Annex 1C of 

the Marrakesh Agreement Establishing the World Trade Organization, signed in Marrakesh(Morocco) on 15 

April 1994). 

http://www.linguee.fr/anglais-francais/traduction/strengthen.html
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A narrow margin has been left to a real development of Africa by the means of the TRIPS; 

though claims were put forward that these dispositions took into account the interests of 

developing countries in Africa.  

During the first industrial revolution the main assets were labor and raw materials. Nowadays, 

the essential asset of industrial and technological development is knowledge. Thus, the 

intellectual property rights occupy a prominent place on any attempt to reach development. 

Conceived initially to reward and stimulate innovation and creativity
2
, they soon turn to be a 

means of monopoly and self attribution of resources without any compensation of the owners, 

of traditional knowledge and materiel resources in Africa. 

Two aspects seem to be banned by the TRIPS: a real transfer of technology, and the true 

participation in the outcomes. 

It is well known that the intellectual property rights are a human right as enshrined in the 

International Covenant on Economic, Social and Cultural Rights (ICESCR)
 3

. 

Though the TRIPS dispositions provide certain number of flexibilities, and DOHA 

declaration permit to grant compulsory licenses to produce medicines by developing countries 

( Africa in its struggle against AIDS, for example)
4
. This is really not enough to meat Africa’s 

development needs.  

Anyways, the real transfer of technology to African countries by the developed ones is 

unfortunately missing. 

The bio-piracy of African plant tissues and even animal breeds resources is so common, that 

any form of compensation is not conceived: patent on life are granted and guarantee, protect 

this theft. 

In sum, the TRIPS at the opposite of declarations and discourses are far away to help – I dare 

say to permit- the development of Africa. 

                                                           
2 

Article 7 of the TRIPS states that: “The protection and enforcement of intellectual property rights should 

contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to 

the mutual advantage of producers and users of technological knowledge and in a manner conducive to social 

and economic welfare, and to a balance of rights and obligations”. 
3
 Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A (XXI) of 

16 December 1966, entry into force 3 January 1976, in accordance with article 27. 
4
 Implementation of TRIPS and access to medicines for HIV after January 2016: options and strategies for least 

developed countries. Geneva: Joint United Nations Programme on HIV/AIDS; 2011 (UNAIDS Technical Brief). 

http://www.linguee.fr/anglais-francais/traduction/industrial+revolution.html
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Sure, the Africans have approved this agreement, but have they any alternative than doing so?   

The lacks of democracy, the lack of transparency, are ones of theological virtues of the world 

trade organization.  

Africa was disappointed by the false hopes, and the “one size fits all” practice.   

Thus, for reaching development, Africa must be aware of its capacities, unit its forces in order 

to promote resilience and strengthen its negotiations capacities. 

A new set of rules of the TRIPS, more adequate and taking into account Africa’s development 

needs, based on real and efficient technology transfer, should be drafted. 

 

 

 

 

 

 

 

 

 

 

 

 

1. The economic gap between the "North" and the "South": "Analysis of the 

TRIPS agreement". 

This treaty is constructed to suit and be in favor of its real procreators: the transnational 

corporations and of course, to detriment of poor farmers in the developing countries. It is 

another means to suggestion. The TRIPS agreement made possible the shift from common 

http://www.linguee.fr/anglais-francais/traduction/strengthen.html
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rights to private rights. The preamble states clearly that intellectual propriety rights are 

recognized only as private rights
5
. 

According to article 27.1,"…patents shall be available for any inventions, whether products 

or processes, in all fields of technology, provided that they are new, involve an inventive step 

and are capable of industrial application". In other words, an innovation must comply with 

the condition of being applicable in the field of industry before being recognized. 

Many of the patents in the USA (and other developed countries), are based on third world 

biodiversity and traditional knowledge. 

The economic gap between the "North" and the "South" is due to five hundred years of 

colonialism either direct or in disguised and the efforts of the North to maintain the South in 

this situation are evident. 

Reach countries think and profess that the poverty of the developing countries is due to the 

lack of creativity. 

In fact, the roots of this poverty which regenerate itself, lay in the international economic 

system designed by the North for its own interest. 

The patents are the strongest tool of intellectual property rights protection, but it is not very 

sound to think they are necessary for developing climate of invention and creativity. Their 

rule is more significant as instrument of market control. Furthermore, the undermine 

creativity as they hinder the exchange of information between scientist working for 

commercial enterprises that run for intellectual propriety rights.  

Scientific communication is completely sealed and every group works in isolation, keeping 

their secret.  

Martin KENNY, noted " The fear of being scooped or seeing one’s work transformed into a 

commodity can silence those who presumably are colleagues…Money becomes the arbiter of 

scientific development’s value"
6
. 

                                                           
5
 According to the preamble of the TRIPS agreement: "Desiring to reduce distortions and impediments to 

international trade, and taking into account the need to promote effective and adequate protection of intellectual 

property rights, and to ensure that measures and procedures to enforce intellectual property rights do not 

themselves become barriers to legitimate trade….Recognizing that intellectual property rights are private 

rights…". 
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The intellectual propriety rights protection undermines knowledge itself. 

The "Science" which doesn’t spin immediately profit through commercialization is neglected. 

Whereas, the knowledge tree needs all its roots to develop, and these neglected sciences may 

be of importance, foundations of a knowledge system. 

Thus, the molecular biology becomes a major source of techniques for the biotechnology 

whereas other disciplines of biology withered and die. 

The commercially guided research seeks only the potential return on investment linked to 

IPR, leads to the death of stream of knowledge and learning. The latest fields of science may 

be of little commercial return, but surely, it will be of a great interest socially speaking.  

1.1. The implications of the genetic engineering.         

The genetic engineering is a technique that moves genes across species by the means of 

"Victors". 

There is an assumption that IPRs will "improve agriculture but that is not always true". There 

is an example of failure of Monsanto transgenic Cotton told "Bollgard Cotton". 

The institution of monopolies and of genetically engineered products, are ironically at the 

core of the "free trade system". The Uruguay round ended with adaptation of several treaties. 

Countries were indirectly forced to accept IPRs in agriculture.  

The introduction of engineered crops is being forced on a willing citizens and countries on the 

ground of "free trade". 

Intellectual propriety rights a severe friction between developed and developing countries. 

The IPRs regime proved to be an instrument to maintain inequality between the North and the 

South, by blocking the technology transfer. The system facilitated and even more, legalized 

bio-piracy of traditional knowledge and biodiversity of the third world countries. 

The traditional knowledge has been accumulated over centuries, transmitted from a 

generation to the following one.  

                                                                                                                                                                                     
6
Martin Kenny cited by Vandana Shiva, Protect or Plunder?: Understanding Intellectual Property Rights, Zed 

Books Ltd (1 novembre 2001), p.31. 
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The regime of IPRs permits the monopoly of these valuable resources by the North which 

becomes the owner who exploit –sans vergogne- the loath they have come to seize. 

Moreover, this knowledge «the most valuable think nowadays is of course knowledge and 

know haw", is being sold to the third world at high prices, generating more poverty and deaths 

among citizens of developing countries in Africa and the South America.  

Third world is being robbed. His culture erased, imposed a new language of gens and 

molecules. 

This is realized through legalized bio-piracy. 

Patens have been historically linked to colonialism: another form of conquest, it is economic, 

aimed at the same time to plunder the heritage, the very core of the human being, his identity, 

his culture and his values in order to make him more permeable to alien way of life; 

districting by the way, the society and its links. 

Even though, patents and “charters” created propriety rights to conquered lands.  

The phrase in “Colombes Charter”, the "Capitulatunes de Santa fe", “discover and conquest” 

was used seven times to asset rights to “all aliens island and mains lands”, before the 

discovery. 

The IPRs is seen to carry the musk of earlier days. 

1.2. Patents: a hindrance to free-exchange.   

Some commentators think there is no evidence that patents stimulate the innovation. 

Studies, like the one realized by Leonardo Reich in 1985 "The Making of American 

Industrial Research", suggest that patents are used to block the access of other firms to a 

determined markets. 

As an example to illustrate what is said: the number of seed’s firms at the global level has 

decreased significantly over the past decades as a result to the strengthening of the protection 

of the Plant Variety Rights and the good dispositions of the courts to enlarge the Patent’s 

ambit. 
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Some gigantic firms in chemical and pharmaceutical fields have imposed their activity to 

the seed’s Markets. These oligopolies have at least slow down the invention instead of 

fuelling it. 

The principal reason of economic development hasn’t been due to a strong system of 

patents even in those countries with an industrial development
7
. 

In the chemical and pharmaceutical industry, patens are considered to be essential for 

about 80% of the inventions. 

Yet, patents are not necessary to create the propitious atmosphere for invention. They are 

more important as means to control the Market. 

Effectively, the existence of patents undermines the social creativity of the scientific 

community; paralyzing the free exchange of information between the scientists. 

Patents are the most powerful arrangements relatively to the protection of the intellectual 

propriety rights standers. 

Since scientific research has been associated to patents, communication between scientists 

was interrupted.  

Emmanuel Epstein, the famous nucleo biologist said: 

«In the past time, the most natural thing in the world was the free and open exchange of 

ideas, the sharing about the latest discoveries, between colleagues…"
8
. 

For his part, Martin Kenny, added «the fear to see how a work of someone is being 

transformed into a commodity may silent someone…".
9
 

Money becomes the arbiter of the value of a scientific advance.  

                                                           
7
 A study conducted on 44 big firms in the UK in 1977 by C.T Taylor and A. Silverstone shoes that the impact of 

patents on the pace and the orientation of the invention and the innovation is minute. In all the sectors which 

have been analyzed except for the "Secondary" not basic chemical industry. 

Other studies realized by Edwin Mansfield on the European industry using 1981-1989 data on 100 firms relating 

to 12 different branches randomly selected, determined that the protection by means of patents is not essential 

for industrial activities in the fields of electric equipments, offices equipments, cars, instruments, the primary 

sector of metallurgy, rubber and textile industry. 
8
 Emmanuel Epstein cited by Kenneth Martin, Biotechnology: the University-industrial complex, New Haven 

and London, Yale University Press, pp.109-110. 
9
 Martin Kenny cited by Kenneth Martin, Biotechnology: the University-industrial complex, op.cit., p.109. 
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The openness, the exchange of ideas and information, the free exchange of techniques have 

been crucial for the creativity and productivity development of the scientist community. 

Secrecy has wrapped up the science. Intellectual propriety rights, the marketing and 

privatization of knowledge, associated to kind of rights suppose the death of scientist 

community and its creativity power. 

The IPRs exploit the creativity but, at the same time kill its source. It is known that a water 

well which doesn’t refill, is condemned to become dry. 

The common sense teaches us that when the roots of a tree are not nourished, the tree will 

certainly die soon.  

Sure, the IPRs are an efficient mechanism to harvest the fruits of social creativity but, they are 

very inefficient when it comes to look after and nourish the tree of science. 

2. Intellectual Property Rights and Agriculture: "The example of food security".  

The intellectual property rights in the fields of Agriculture didn’t develop at the same pace as 

in the other fields of activity. Moreover, the TRIPS proved to be difficult to implement in 

such a vital area for a large population, especially in developing countries, and seemed to be 

unable to fit their peculiar situation and namely their agriculture which differs in each 

structure and aims. 

It’s not market oriented agriculture but, essentially it tries to respond first to the subsistence 

needs of the farmers and their family. Livelihood must be assured before selling or bartering 

potential surplus in the local market, in a somehow autarkic way. 

Producing principally to meet the basic needs as food independence is the credo of these small 

farmers. 

African ancestral wisdom leads to this kind of agriculture, particularly adapted to food needs 

and to the environment long before the formulation of the concept of sustainable farming. 

Indeed, TRIPs and the imposition of alien and surely unsuitable theories to the African 

background, namely comparative advantage theory of Ricardo may lead to a monoculture in 

agriculture oriented to exportation, in conditions that are not to the benefit of African farmers, 

keeping them away from the satisfaction of the basic needs, the food security and in the long 

run, this kind of crops destroys the soils. 
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It’s clear, that there are strong links between IPRs and food security.  

The IPRs, like patents or the plants breeders’ rights, try to stimulate and increase the financial 

interests of patent’s holders particularly, in the private sectors for producing very high- yield 

seeds that can improve probably food security and agro-biodiversity management.  

As it was mentioned before, TRIPs didn’t develop quickly in the domain of agriculture, due to 

some peculiar features of this sector. In many countries, the agriculture relayed on the free 

exchange of Germplasm and knowledge. 

On the other hand, it’s widely assumed that agriculture is substantially different from the 

other sectors of technology. Farmers had a costume to keep their seeds from their own crops 

and even, to exchange them with other peasants in the nearby. It should be noted that the link 

between the crops and the satisfaction of basic food needs, made the commercialization of the 

crop quiet and desirable. Moreover, cereals are first means of equality and independence in 

most African’s countries civilizations. 

2.1. Food security and IPRs in developing countries: “The example of Africa”.  

The IPRs were brought in progressively in a two stages process:  

Firstly, a number of developed countries adopted the protection of the property right thorough 

plant breeders’ rights which derives from the patent’s model.  

Secondly, in the context of the Genetic Engineering Development, the progressive 

introduction of patent on the living organisms “form of life” has been a powerful boost of 

agro-biology development. 

At the moment, the TRIPs agreement provides for a certain number of protection levels that 

every adherent to the WTO, must respect. 

This perspective includes patenting of micro-organisms and a form of IPRs protection of plant 

breeding rights.   

From the food security stand point, another feature of bio-technology is the possibility if 

modifying varieties in order to boost their nutritional value; we may mention the case of the 

rice modified the Genetic Engineering in order to produce provitamin A witch is transformed 

by the Human body into vitamin ( provitamin A Rice or Golden Rice). 



DRAFT ONLY – PLEASE DO NOT CITE OR DISTRIBUTE WITHOUT AUTHOR’S PERMISSION 

11 

 

Other arguments may side in favor of the TRIPs’ introduction in developing countries: they 

may improve foreign direct investment technology transfer, and stimulus for innovation.  

2.2. Political considerations of food security in the context of IPRs.               

It is assumed that IPRs are potentially able to boost agriculture production.  

Yet, in developing countries, this contribution should be realized in a broader perspective 

which takes into account a number of variables. The introduction of IPRs has important links 

with other forms of property rights that concern agriculture like: land low and the rights of bio 

reassures. 

Land Low is central, it is significantly important in the farming system management. The 

issue of the access to biological reassures is a central debate to. 

The introduction of IPRs in the agriculture raised the farmers concerns about their right to 

control their resources and their traditional knowledge. The TRIPs certainly are a means the 

agro-business use to have under control the trade of seeds and knowledge at the expense of 

fool farmers developing countries how have to pay high royalties to get protected seeds. 

It is vital for small farmers to keep control (haven’t they selected and developed varieties of 

seeds and protected the bio diversity for hundreds of years and transmitted this heritage from 

Africa?) on plant varieties so that, they will be able to bring innovation, select and adapt 

varieties witch suit their conditions and at the same time, protecting the bio diversity.  

That is of importance, it contribute directly not only to feed populations but, to keep the 

whole environment in good shape. 

Bio pesticides endanger these resources and may be serious problems by developing 

resistance of parasites. 

Relating to genetically modified organism, they are a threat human health. The precautionary 

principle should surely contribute to sustainability in the entire sector. 

2.3.  International law and food security.       

 The international legal framework with regard to food security is contained in different 

treaties related to international law. 
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Firstly some treaties and institutions deal folly with food security from the agriculture stand 

point. 

Secondly, the TRIPs don’t deal directly with food security but, their implementation seems to 

have impact in the developing countries.  

Thirdly, many treaties dealing with environment have important consequences on food 

security. 

Finley, treaties on human rights dedicated to the rights to food occupied a central position in 

the general frame. 

At the moment, the TRIPs is the most important agreement in respect of intellectual property 

rights for the whole members of WTO. 

It hasn’t much to do directly with agriculture and environment management, yet, the norms it 

imposed have a great impact on agriculture management. 

2.4. Food Security and Intellectual Property Rights in Developing Countries.   

   The TRIPs agreement is a general treaty dealing with the different types of property rights: 

patent, copyrights and geographic indication. It imposes a heavy burden on developing 

countries
10

 to adapt themselves to the legal frame provided by the TRIPs agreement.  

Article 7 reminds that the intellectual property rights protection should contribute at the same 

time to enhance technical innovation, technology transfer and its dissemination in order to 

participate to the social and economical welfare as well as to the balance of rights and 

obligations.  

Then, article 8 says: “States have the possibility to take every measure for protecting the right 

to food and promote publics interests in vital sectors to socio-economical technological 

development.  

Some exceptions were given to States, so they can exclude patentability when necessary for 

protecting human life, animal’s life and plant’s life.  

Patentability can also be excluded to avoid prejudice to environment. 

                                                           
10 

Meyer Hartmut (2009),  «The role of intellectual property rights in agriculture», The Federal Ministry for 

Economic Cooperation and Development (BMZ), Paper 314.  
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2.5. Intellectual Property Rights and Food Security: "trends and implementation".   

The international legal regime influenced and influences in a perceptible manner the 

development of the legal frames at the national level.  

The Case of India is perfectly representative of this revolution. This country has introduced 

changes in its law in order to be in accordance with the international legislation and 

implement its international obligations. 

The food security regime evolutes in the context of intellectual property rights in different 

was as a response to different changes that had happened.  

Firstly, the legal frame evolved under the pressure of States’ claims about their resources. 

Normally states’ sovereignty is constantly respected in different treaties, but his scope has 

been widened. 

Thus, when the bio diversity convention repeats the basic principal of sovereignty, it says at 

the same time that: "The biological resources and their sustainability are preoccupations of 

the whole mankind".  

This statement is at the opposite of what has been claimed by States that they have an absolute 

right over these resources.  

The international community has always acted on the basic principle "Common heritage" 

consecrated by the International commitment of 1983. 

Secondly, the legal frame had evaluated quickly particularly the IPRs related with human 

inventions or discoveries: the patents. Unfortunately, the right to food was unduly 

marginalized. 

 

 

 

2.6. Farmers’ rights and traditional knowledge  
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Developing countries must develop legal frameworks "for the protection of the farmers’ 

rights and the protection of traditional knowledge, because the international legal system 

didn’t provide any means to protect them". 

The farmers’ rights would help farmers and their states to fight the illegal appropriation of 

their resources and their knowledge by the means of legal instruments. Some countries, like 

Venezuela, have already gathered the traditional knowledge and decided to keep it secret. 

The challenge for ameliorating food security for every person in every state is demanding in 

terms of considerable efforts to achieve the eradication of that plague witch humiliates the 

dignity of huge numbers of humans. Hunger, undernourishment are the shame at the face of 

every citizen in the word! 

Food security is an issue linked to political challenges. Agro biology could help to face this 

problem, but there is greed of the multinational firms, obeying the “Charta magna” of 

capitalism: accumulating more and more benefits. 

Some human values should be introduced even in this world of egoism; the rules must take 

into account the pains, the death of all these children, women and men undernourished in the 

world and the times of “the horn of plenty”.  

Africa is rich by her human potentialities, natural resources. It should unit to face the ugly 

monster. Solution has to be African. Africa has to cope with all her problems by herself first 

relying on her own human, social and natural resources. 

3. Intellectual Property Rights and Technology Transfer. 

International technology transfer to developing and least developed countries is an issue 

debated in the international sphere. 

In fact, there is no way for achieving development if means are not provided to developing 

and least developed countries and especially in some vital areas. The most sensitive list of the 

technologies needed badly are firstly technologies essential for the daily life: Water treatment, 

Waste management, renewable energy technology, bio technology, forest management…  

The technology gap between developed and developing countries should be bridged as quietly 

as possible, if not, it will become wider. 
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The TRIPS agreement provides a law frame relative to technology transfer in its articles 7, 8 

and 66.2.  

A brief analysis of these provisions would put us in the picture, then the issue of technology 

transfer in Africa would approached. 

Technology access should be understood as a part of the right to development, that is way, it 

is a great concern for the whole states if they truly head for setting up The New International 

economic order (NIEO). 

The concept of technology transfer shouldn’t be imprisoned in a purely economic approach. 

In fact, nowadays knowledge and technology which are the foundations of the new concept of 

modern technology transfer. 

We iterate that technologies themselves are public goods of intellectual nature, which would 

help to realize the human right to development. 

Does the TRIPs agreement acts for technology transfer? 

The coming into force has been accompanied by a dynamic growth of investment, trade of 

technology and high-tech products. Thus, it is obvious this advent led to an increase in the 

market and over all, the intimate link between patents, trade and technology transfer were 

recognized in articles 7, 8 and 66.2 of the TRIPs agreement. 

3.1. Overview of articles 7, 8 and 66.2 of the TRIPs Agreement. 

According to the article 31 of the Vienna Conventions on the Law of Treaties and 

International Investment Law: « A treaty shall be interpreted in good faith in accordance with 

the ordinary meaning to be given to the terms of the treaty in their context and in the light of 

its object and purpose… A special meaning shall be given to a term if it is established that the 

parties so intended»
11

. In other words, behind each clause of a treaty, the article describing 

the object and purpose of the treaty is read in filigree. No article can contravene it, no 

interpretation can be made "in good faith" a contrario
12

. 

                                                           
11

 Vienna convention on the law of treaties signed at Vienna 23 may 1969, Entry into force: 27 January 1980. 
12

 Séverine DEBONS, « La Déclaration de Doha et l’Accord sur les ADPIC. Confrontation et sens », Notes et 

travaux n° 64, Institut universitaire d’études du développement, p.15. 
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In the case of the TRIPS Agreement, the key articles are Articles 7 and 8. Article 7, headed 

"Objectives", reads as follows: "The TRIPs agreement states that the IPRs should contribute 

to the protection and enforcement of intellectual property rights should contribute to the 

promotion of technological innovation and to the transfer and dissemination of technology, to 

the mutual advantage of producers and users of technological knowledge and in a manner 

conducive to social and economic welfare, and to a balance of rights and obligations". From 

this, we can understand that technology transfer as a means for the realization of the “right to 

access to technologies”, which is a part of the right to development.  

Flexibilities allow developing countries the possibility to avail themselves of technology 

transfer, freely, without paying the right’s holders their full retribution for the use of the result 

of their work. 

Article 8, entitled "Principles", recalls that when the TRIPS Agreement was implemented, that 

is, when the minimum standards for intellectual property rights were adopted in the national 

legislation of the Member States, they may at the same time include all "measures necessary 

to protect public health ..." and "avoid the misuse of intellectual property rights"
13

. 

Concerning the article 66.2 of TRIPS, it states that:"Developed country Members shall 

provide incentives to enterprises and institutions in their territories for the purpose of 

promoting and encouraging technology transfer to least-developed country Members in order 

to enable them to create a sound and viable technological base". It argues that, developed 

countries should encourage the technology transfer to least-developed country Members. This 

article creates a sort of legal obligation for developed countries, as it’s already stated by 

                                                           
13

 Article 8 Principles: "…1.Members may, in formulating or amending their laws and 

regulations, adopt measures necessary to protect public health and nutrition, and to promote 

the public interest in sectors of vital importance to their socio-economic and technological 

development, provided that such measures are consistent with the provisions of this 

Agreement.   

2. Appropriate measures, provided that they are consistent with the provisions of this 

Agreement, may be needed to prevent the abuse of intellectual property rights by right holders 

or the resort to practices which unreasonably restrain trade or adversely affect the 

international transfer of technology".  
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Carlos Correa: "Article 66.2 establishes a positive legal obligation – it does not merely make 

a suggestion"
14

. 

The world trade organization never set a clear definition to the terms "developing" or 

"developed" country, however, TRIPS has been using the term "developed" country  to make 

the creation of this legal obligation comes into reality. So, this made an obstacle to effective 

implementation of the provision of technology transfer.       

3.2. Technology Transfer in the context of Africa. 

 After the coming into force of the TRIPs, debates concerning the implications of stronger 

IPRs, especially to developing countries and notably the technology transfer to Africa, 

debates which were largely in focus by International organizations and experts. 

C, Corea gave an explication to this right of interest and says that it’s stems from the 

continuing gap between North and South since the TRIPS were adopted. 

He expressed the fear enhanced IPRs will not effectively promote the development process 

but will rather limit the access to technology.  

Developed countries have claimed that strong IPRs would draw some positive effects to the 

technology transfer to developing countries amongst them the African states. 

The technology transfer is the field where the impact of the TRIPs is the most direct. Some 

empirical studies have concluded that firms would prefer the transfer of the most advanced 

technology protected by the utmost rigorous IPRs protection regime.  

Earlier experiences demonstrate that due to the weak innovation ability of most African 

economies, access to the advanced technology wouldn’t prove to be difficult relatively to 

Africa. But, the fact is that such technologies were not essential during the previous 

development environment. 

In Africa, most of the firms were producing not very sophisticated products to meet the 

demand of modest local market. The result is: a wide technological gap exists between Africa 

and the surrounding world. 

                                                           
14

 Carlos Correa, Can the TRIPS Agreement Foster Technology Transfer to Developing 

Countries? in K.E. Maskus and J. H. Reichman (Eds.), International Public Goods and 

Transfer of Technology under a Globalized Intellectual Property Regime, 2005, p253. 
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Conclusion  

The very specific context of Africa, the challenges witch face this part of the world is 

somehow special. The colonialism has left some prints on the general structure of Africa’s 

economy confining it in the complementary role to the colonialist state. That is to say, 

maintaining its economy as a primary, providing minerals, fossil energy and some agriculture 

products which can’t be grown in the colonialist grown in the colonialist lands. 

It’s time to think by own minds and innovate solutions made in and for Africa by African 

themselves! 

Africa has got intellectual potential to do so. 

Why not associate to create research structures by cooperation between African states, 

African finances and African brains! 

Yes, these kinds of infrastructures are very demanding, perhaps for one state. But, it is really 

at reach for several states. Cooperation is the key of all our challenges.  

In the agriculture domain, African know how is ancestral, new structures and processes, yes, 

but without letting down all what the sweat wisdom, of Africans has generated and preserved 

for ages.  

Let’s orient our agriculture to self sufficiency first. Food security is vital, empty stomach 

don’t think well. To fuel all these positive changes, we aspect to achieve education is the 

leverage.   

Economy education programs have to be evolutionary, adequate to the needs, pragmatic and 

efficiency oriented.  

 



DRAFT ONLY – PLEASE DO NOT CITE OR DISTRIBUTE WITHOUT AUTHOR’S PERMISSION 

19 

 

 

 

 

 

 

REFERENCES. 
 

Barton, John H., William Lesser and Jayashree Watal (1999): Intellectual Property Rights in 

the Developing World: Implications for Agriculture, presented at a workshop on 

Biotechnology held by the World Bank in June 3-4, at Washington DC. 

Carlos Correa, Can the TRIPS Agreement Foster Technology Transfer to Developing 

Countries? in K.E. Maskus and J. H. Reichman (Eds.), International Public Goods and 

Transfer of Technology under a Globalized Intellectual Property Regime, 2005, p253. 

Emmanuel Epstein cited by Kenneth Martin, Biotechnology: the University-industrial 

complex, New Haven and London, Yale University Press, pp.109-110. 

Hans Henrik Lidgard, «TRIPS and Technology Transfer», Europarättslig tidskrift, 2009, 

Volume 1, pp. 87-98. 

Jayashree Watal, «Intellectual Property Rights and Agriculture: Interests of Developing 

Countries», Paper prepared for: The World Bank’s Integrated Program of Research and 

Capacity Building to enhance participation of developing countries in the WTO 2000 

Negotiations, October 1-2, 1999, Geneva, Switzerland. 

Martin Kenny cited by Vandana Shiva, Protect or Plunder?: Understanding Intellectual 

Property Rights, Zed Books Ltd (1 novembre 2001), p.31. 

Meyer Hartmut (2009),  «The role of intellectual property rights in agriculture», The Federal 

Ministry for Economic Cooperation and Development (BMZ), Paper 314.  

Séverine DEBONS, « La Déclaration de Doha et l’Accord sur les ADPIC. Confrontation et 

sens », Notes et travaux n° 64, Institut universitaire d’études du développement, p.15. 



DRAFT ONLY – PLEASE DO NOT CITE OR DISTRIBUTE WITHOUT AUTHOR’S PERMISSION 

20 

 

Suerie Moon, «Does TRIPS Art. 66.2 Encourage Technology Transfer to LDCs? », An 

Analysis of Country Submissions to the TRIPS Council (1999-2007). 

 

 


