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Abstract 

This paper looks at the potentials of implementing Pillars II and III of the UN Guiding Principles 

on Business and Human Rights in the extractive resource industry in Africa on non-state actors 

using the lens of Article 46 (C) of the Malabo Protocol. In June 2014, the African Union, Heads 

of States and Government adopted the Protocol on Amendments to the Protocol on the Statute of 

the African Court of Justice and Human Rights (Malabo Protocol). If ratified, the Protocol would 

expand the jurisdiction of the proposed African Court of Justice and Human Rights to adjudicate 

corporate criminal liability in Africa. This article argues that adoption of the Protocol would be 

an important step in ending the culture of impunity and corporate-related human rights abuse in 

the in the extractive resource industry. It argues that this expanded jurisdiction is consistent with 

the commitment African countries have in implementing Pillar II of the Guiding Principles 

regarding corporate responsibility to respect human rights. In addition, the Malabo Protocol 

proposal to adjudicate corporate criminal liability is consistent with Pillar III of the Guiding 

Principles on the provision of remedies for human rights violations. Creating a regional approach 

to corporate criminality is an African solution to an important African problem.  

 

 

1. Introduction 

In June 2014, the African Union, Heads of States and Government adopted the Draft Protocol on 

Amendments to the Protocol on the Statute of the African Court of Justice and Human Rights.
1
 If 

eventually ratified, the Protocol would expand the jurisdiction of the proposed African Court of 

Justice and Human Rights, and consequently establish the first regional criminal court in the 

world to adjudicate corporate criminal responsibility.
2
  

Since the enactment of the Rome Statute, there has been huge debate on the expansion of 

the jurisdiction of the International Criminal Court (ICC) to include corporations.
3
 That the 

                                                   
1 Protocol on Amendments to the Protocol on the Statute of the African Court of Justice and Human Rights, 

A.U.Doc. No. STC/Legal/Min. 7(1) Rev. 1 (May 14, 2014). The African Heads of State adopted the Malabo 

Protocol on June 30, 2014, at its Twenty-Third Ordinary Session. [Malabo Protocol]. 
2 See the jurisdiction of the Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 9. 
[Rome Statute]. Other international tribunals established under the United Nations include: Statute of the 

International Criminal Tribunal for the Former Yugoslavia (July 7, 2009), Statute of the International Criminal 

Tribunal for Rwanda (Aug. 14, 2002), Statute of the Special Court for Sierra Leone, April. 12, 2002, 2178 

U.N.T.S.138. 
3
 See J. Sundell, ‘Ill-Gotten Gains: The Case for International Corporate Criminal Liability’ (2011) Minnesota 

Journal of International Law, 675. [mooting the idea of a special tribunal for international corporate liability]; See 

further L. van den Herik, ‘Corporations as Future Subjects of the International Criminal Court: An Exploration of 

the Counterarguments and Consequences’ in C. Stahn and L. Van den Herik (eds) (2010) Future Perspectives on 

International Criminal Justice. The Special Tribunal for Lebanon resolved in its judgment that it had criminal 
jurisdiction over corporate liability, see In the Case Against Al Jadeed [CO.] S.A.L./New T.V.S.A.L. (N.T.V.), 

Karma Mohamed Tahsin Al Khayat, Case No.: eSTL-14-05/T/CJ, 18 September 2015, STL Casebook 2015, (Major 

rulings issued by the Special Tribunal for Lebanon (2017); see also Dire Tladi, ‘The Immunity Provision in the AU 

Amendment Protocol: Separating the (Doctrinal) Wheat from the (Normative) Chaff’ (2015) 13 J. Int. Criminal 

Justice 3. 
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African continent is taking this pivot step is not surprising. Africa struggles with converting the 

dividends of extractive resource management to manifest improvement of its citizens. Though 

states are complicit in this regard, multinational companies (MNCs) who are often the agents of 

gross violations of human rights abuse in resource rich, conflict ridden, weak zones of the 

African continent have been left off the hook for some time now due to non-liability or immunity 

under international law. The varied reasons for corporate culpability therefore stems from the 

lack of socio-economic development brought by the uncontrolled checks of globalization. This 

has created huge governance gaps on the African continent.
4
 Thus, the Malabo Protocol presents 

an opportunity to bring to justice corporations who are involved in unusual crimes. 

According to Sirleaf, international criminal justice ignores these unusual crimes referred 

to as ‘quotidian crimes.’
5
 The inability of international criminal law to keep up with ever 

changing dynamics in globalization, especially with respect to the complexities associated with 

MNCs has led to strings of structural injustices that has come to be associated with victims of 

human rights violations-usually hosts to extractive resource projects. Granted, but not conceding 

the fact that international criminal justice assumes jurisdiction on crimes against humanity, war 

crimes and genocide,
6
 an analysis of the activities of extractive resource companies in Africa 

shows that MNCs have seamlessly violated these crimes. It is the inability of past statutes to 

keep up with governance gaps brought by unchecked globalization that the Malabo Protocol 

becomes very instructive. Consequently, the Malabo Protocol has been able to bring ‘quotidian 

crimes’ and other well-known crimes under the jurisdiction of a legal system. It indeed allows 

prosecutors to consider the kinds of claims, actors covered and the appropriate level of 

adjudication.
7
  

Efforts at establishing the regional criminal court has been fraught with challenges. For 

example, the proposed African Court will not assume jurisdiction over “serving AU Head of 

State or Government, or anybody acting or entitled to act in such capacity, or other senior state 

officials based on their functions, during the tenure of office.”
8
 Apart from the fact that this is a 

                                                   
4 J. Ruggie, ‘Protect, Respect and Remedy: A Framework for Business and Human Rights’ Report of the Special 

Representative of the Secretary-General on the issue of Human Rights and Transnational Corporation and other 

Business Enterprises, UN Doc. A/HRC/8/5 (7 April 2008) 15]. 
5 Matiangai Sirleaf, ‘Regionalism, Regime Complexes and Crisis’ (2016) Columbia Journal of Transnational Law, 

699. 
6 See article 5 of the Rome Statute. 
7 Sirleaf, (note 5) 702. 
8 See article 46A of the Malabo Protocol. 
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novel provision, granting immunity to serving leaders who are more often inept, highly corrupt 

and who govern with impunity, makes the adoption of the Protocol tedious. Perhaps, this 

immunity provision has stifled the eventual ratification of the Protocol. However, this should not 

be the case, because taken holistically, the positive intendments of the Protocol surpass the 

provision of an immunity clause for serving Heads of State. If anything, the mere fact that the 

regionalization of a criminal court with unique provision for corporate criminality offers a 

healthy method of international justice is a reason to key into the Protocol. 

This article argues that ratification of the Protocol would be an important step in ending 

the culture of impunity and gross violation of human rights by non-state actors in the extractive 

resource industry. It argues that this expanded jurisdiction is consistent with the commitment 

African countries have in implementing Pillars II and III of the UN Guiding Principles regarding 

corporate responsibility to respect human rights and access to judicial remedies.  Part one is the 

introduction. Part two provides a brief history of the Malabo Protocol, highlighting the urgency 

by African leaders in drafting and adopting the Protocol. Part three focusses on the role of the 

Malabo Protocol vis-à-vis the Guiding Principles. Using case studies as tools for analysis, part 

four discusses the imperatives for criminalizing corporate conduct. Part five analyses corporate 

criminal liability at the national level. Part six examines how African states can actualize the 

benefits inherent in the operationalizing of the regional criminal court under the Malabo 

Protocol. Part seven concludes.  

 

 

2. The Protocol on Amendments to the Protocol on the Statute of the African Court of 

Justice and Human Rights 

 

2.1 African Regional Court System 

2.1.1 African Court on Human and Peoples Rights (ACHPR) 

 

The African Union successfully established the African Court on Human and Peoples’ Rights in 

1998.
9
 This court was meant to be the main judicial organ for enforcing the African Charter on 

                                                   
9 Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of an African Court on 

Human and Peoples’ Rights, June 10, 1998, OAU Doc. OAU/LEG/EXP/AFCHPR/PROT (III) (entered into force 

Jan. 25, 2004). [ACHPR] 
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Human and Peoples’ Rights.
10

 The Court has jurisdiction to hear disputes and matters brought to 

it on the interpretation and operations of the African Charter.
11

 While the African Commission 

on Human and Peoples’ Rights was created as early as 1981 as a quasi-judicial body,
12

 the 

ACHPR was established in 1998 to complement the activities of the African Commission.
13

 

Unfortunately, decisions from the African Commission are merely discretionary. States rarely 

comply with its decisions, partly because those decisions, do not enjoy the force of law like 

enforcement decisions from national courts. Being discretionary, states lack the political will to 

enforce those decisions especially when such decisions are against the government. Hopefully, 

the addition of a regional criminal court will streamline the complex and organizational disarray 

of the African regional human rights system. 

The ACHPR by itself has suffered some major criticisms.
14

 These criticisms are 

occasioned from the restriction on victims of human rights violations seeking justice at the court. 

There are two categories of litigants.  In the first category are states, African institutions and 

inter-governmental organizations.
15

 Cases emanating from this category are mandatorily tried by 

the court. The second category of litigants includes victims of human rights violations and non-

governmental organizations (NGOs). The court may decide to hear cases brought by these 

litigants. However, should the court decide in the affirmative, two conditions must be met: first, 

if the individuals and the NGOs have been granted observer status with the ACHPR and second, 

if their states have acceded to the jurisdiction of the Court.
16

 No doubt, these conditions have 

prevented a good number of potential litigants from approaching the courts to seek justice.
17

  

Aside from depriving victims of human rights violations from approaching the court, it also 

precludes  jurisdiction over corporate organizations.  It therefore offers little difference, if any, to 

                                                   
10 Adopted on 27 June 1981, OAU Doc. CAB/LEG/67/3 rev.5,21 I.L.M. 58 (1982) (entered into force on 21 October 

1986). [African Charter]. 
11 See article 1 of the African Charter. 
12 Articles 30-61 of the African Charter 
13 The African Commission was the first institution established to enforce the provisions of the African Charter on 

Human and Peoples Rights., June 27, 1981, 1520 U.N.T.S. 217. It is instructive to note that the idea behind the 

establishment of the ACHPR was initially muted in 1961 long before the African Charter materialised in 1998, on 

this, see Abdulkader Mohammed, African Court on Human and Peoples’ Rights: Challenges and Opportunities in 

Protecting Human and Peoples’ Rights in Africa 13 (2010).  
14 See N Barney Pityana, ‘Reflections on the African Court on Human and Peoples’ Rights’ (2004) African Human 
Rights Law Journal 121.  
15 See article 5(1) of the ACHPR. 
16 Ibid. see also article 34(6). 
17 Andreas Zimmermann & Jelena Bäumler ‘Current Challenges facing the African Court on Human and Peoples’ 

rights’ (2010) 7 KIR 38–53.   
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the jurisdiction of the African Commission over corporate organizations and the effectiveness of 

the Commission’s ruling. Moreover, the ACHPR has not gained the widespread acceptability of 

member states. For instance, only 24 states have signed and ratified the Protocol, 25 states have 

signed but not ratified, while 5 states are yet to sign and ratify the Protocol.
18

 

Of course, it is not expected that the apathetic attitude of states towards court judgments 

is expected to change overnight. In fact, where a state sees the potential of losing before the 

court, such states could use its instrumentality to frustrate the sitting of that court such as 

withdrawing its financial support, politically frustrating the composition of the jurisdiction and 

other nefarious means.
19

 Today, the existing ACHPR has no jurisdiction to try war crimes, 

genocide and crimes against humanity.
20

  This is where the Malabo Protocol becomes useful. 

 

2.1.2 African Court of Justice (ACJ) 

The Constitutive Act of the African Union provides for the establishment of the African Court of 

Justice as the principal judicial organ of the African Union.
21

 This full African Court will have 

an extended jurisdiction.
22

 The Protocol setting up the African Court of Justice was adopted in 

Maputo, Mozambique in July 2003 and entered into force on 11 February 2009.
23

 Up till date, 

the court has not been fully operationalized.  

 In January 2004, the then Chairperson of the African Union, President Olusegun Obasanjo 

suggested that the two courts, ACJ and ACHPR be merged together with the possibility of 

having a criminal jurisdiction.
24

 Hence, in 2008, the AU Assembly decided that the ACJ and 

ACHPR be merged together to form the African Court of Justice and Human Rights (ACJHR).
25

 

                                                   
18

 See Ratification Table: Protocol to the African Charter on Human and Peoples' Rights on the Establishment of the 

African Court on Human and Peoples' Rights, http://www.achpr.org/instruments/court-establishment/ratification/, 

accessed 13 June 2017; see further Frans Viljoen, International Human Rights Law in Africa (2012) 456. 
19 see further Karen J. Alter et.al., ‘A New International Human Rights Court for West Africa: The ECOWAS 

Community Court of Justice, (2013) 107 American  J. Int’l L.  737, 777. 
20 See article 3 of the Protocol to the ACHPR (n 9).  
21 The Constitutive Act changed the Association from Organization of African Unity (OAU) to African Union (AU). 

See Constitutive Act of the African Union, July 11, 2000, 2158 U.N.T.S. I-37733on to adopted on 11 July 2000 in 

Lome, Togo. (entered in to force on 26 May 2001).  [ACJ] 
22 see articles 2(2), 19(1) of the ACJ. 
23

 See Protocol of The Court of Justice of The African Union, http://en.african-

court.org/images/Basic%20Documents/CoJ%20Protocol.pdf, accessed 12 June 2017.  
24 Report on the Decision of the Assembly of the Union to merge the African Court on Human and Peoples’ Rights 

and the Court of Justice of the African Union, Executive Council, Sixth Ordinary Session, 24-28 January 2005, 

Abuja, Nigeria, EX.CL/162, pp. 1-2 
25 see Protocol on the Statute of the African Court of Justice and Human Rights, adopted by the 11th Ordinary 

Session of the Assembly of the Union, in Sharm El-Sheikh, Egypt, 01 July 2008, 

http://www.achpr.org/instruments/court-establishment/ratification/
http://en.african-court.org/images/Basic%20Documents/CoJ%20Protocol.pdf
http://en.african-court.org/images/Basic%20Documents/CoJ%20Protocol.pdf
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Apparently, the idea was based on the need to avoid duplicating judicial institutions and to save 

cost as well. The proposal was also intended to create three sections: general affairs, human and 

peoples’ rights and the newly created international criminal law section.
26

 The AU’s decision to 

merge the ACHPR with that of the ACJ may have therefore become the red herring against the 

operationalization of the African Court of Justice.
27

 The 2008 Protocol effectively replaced the 

1998 and 2003 Protocols, culminating into the establishment of the ACJHR. As at 1
st
 April 2016, 

30 states have signed, only 5 states have ratified/acceded to the Protocol on the ACJHR.
28

 The 

Protocol and its accompanying Statute are expected to come into force thirty days after the 

deposit of instruments of ratification by fifteen states.
29

 

 In February 2009, the AU Assembly of Heads of State and Government requested the AU 

Commission to consider the possibility of extending the jurisdiction of the ACJHR to try 

international crimes such as crimes against humanity, genocide and war crimes. In June 2014, 

the Protocol on Amendments to the Protocol on the Statute of the African Court of Justice and 

Human Rights was adopted by the Twenty-Third Ordinary Session of the AU Assembly, in 

Malabo, Equatorial Guinea on 27
th
 June 2014.

30
 As at 13 June 2017, only 9 countries have signed 

the Protocol, no state has ratified.
31

 The Protocol can only come into effect upon the ratification 

by 15 Member States.
32

 

 The issue of corporate criminal liability bogs most African states, particularly those 

                                                                                                                                                                    
https://au.int/web/sites/default/files/treaties/7792-file-

protocol_statute_african_court_justice_and_human_rights.pdf, accessed 13 June 2017. [“ACJHR”] 
26 Ibid. 
27

 see Final Communique of the 36th ordinary session of the African Commission on Human and Peoples’ Rights, 

para 16, available at www.achpr.org/files/sessions/36th/info/communique/achpr36_fincom_2004_eng.pdf (Last 

accessed 7 January 2016). 
28 see List Of Countries Which Have Signed, Ratified/Acceded To The Protocol On The Statute Of The African 

Court Of Justice And Human Rights, https://www.au.int/web/sites/default/files/treaties/7792-sl-

protocol_on_statute_of_the_african_court_of_justice_and_hr_0.pdf, accessed 13 June 2017.  
29 Ibid. Madagascar became the last country to sign the Protocol in January 2014. Since then, no country has signed, 

ratified/acceded to the Protocol. 
30 Decision on the Draft Legal Instruments, Assembly/AU/Dec.529 (XXIII); First Meeting of the Specialised 

Technical Committee on Justice and Legal Affairs, 15-16 2014, Addis Ababa, Ethiopia. STC/Legal/Min/7(I) Rev. 1. 

the amended Statute of the African Court of Justice and Human Rights (Amended ACJHR Statute) was annexed to 

the Malabo Protocol. See further https://www.au.int/web/sites/default/files/treaties/7804-treaty-0045_-

_protocol_on_amendments_to_the_protocol_on_the_statute_of_the_african_court_of_justice_and_human_rights_e

.pdf, accessed 14 June 2017. [“Malabo Protocol”]. 
31 See List Of Countries Which Have Signed, Ratified/Acceded To The Protocol On Amendments To The Protocol 
On The Statute Of The African Court Of Justice And Human Rights, 

https://www.au.int/web/sites/default/files/treaties/7804-sl-

protocol_on_amendments_to_the_protocol_on_the_statute_of_the_african_court_of_justice_and_human_rights_19

.pdf, accessed 14 June 2017. 
32 Ibid. 

https://au.int/web/sites/default/files/treaties/7792-file-protocol_statute_african_court_justice_and_human_rights.pdf
https://au.int/web/sites/default/files/treaties/7792-file-protocol_statute_african_court_justice_and_human_rights.pdf
https://www.au.int/web/sites/default/files/treaties/7792-sl-protocol_on_statute_of_the_african_court_of_justice_and_hr_0.pdf
https://www.au.int/web/sites/default/files/treaties/7792-sl-protocol_on_statute_of_the_african_court_of_justice_and_hr_0.pdf
https://www.au.int/web/sites/default/files/treaties/7804-treaty-0045_-_protocol_on_amendments_to_the_protocol_on_the_statute_of_the_african_court_of_justice_and_human_rights_e.pdf
https://www.au.int/web/sites/default/files/treaties/7804-treaty-0045_-_protocol_on_amendments_to_the_protocol_on_the_statute_of_the_african_court_of_justice_and_human_rights_e.pdf
https://www.au.int/web/sites/default/files/treaties/7804-treaty-0045_-_protocol_on_amendments_to_the_protocol_on_the_statute_of_the_african_court_of_justice_and_human_rights_e.pdf
https://www.au.int/web/sites/default/files/treaties/7804-sl-protocol_on_amendments_to_the_protocol_on_the_statute_of_the_african_court_of_justice_and_human_rights_19.pdf
https://www.au.int/web/sites/default/files/treaties/7804-sl-protocol_on_amendments_to_the_protocol_on_the_statute_of_the_african_court_of_justice_and_human_rights_19.pdf
https://www.au.int/web/sites/default/files/treaties/7804-sl-protocol_on_amendments_to_the_protocol_on_the_statute_of_the_african_court_of_justice_and_human_rights_19.pdf
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endowed with natural resources. It has turned the so-called resource wealth to ‘resource curse.’ It 

is therefore an innovative provision that a regional criminal court would be established to deal 

with this teething problem that has created a peculiar African dilemma. The next section 

discusses the innovative Provisions of the Malabo Protocol and their implications for corporate 

liability to respect human rights under Pillar II of the Guiding Principles.  

 

2.2 The Malabo Protocol and its innovative Provisions 

The Malabo Protocol added a criminal jurisdiction to the ACJHR. Though the Protocol contains 

some contentious provisions and criticisms,
33

 these criticisms, however legitimate, do not present 

the true nature of governance in Africa.
34

 African perception of corruption seems absurd. The 

incidents in Democratic Republic of Congo, Angola, Nigeria and South Africa, to mention a few, 

over extractive resource management shows the absurdity in curbing corporate liability, state 

criminality, lack of rule of law and ethnic conflicts. The gravity of the injustices, scale of offence 

and impact of the crimes demands that ICC go after state leaders.  In any case, the Malabo 

Protocol offers some ambitious innovations in corporate criminal responsibility, which hitherto, 

the Rome Statute did not cover.  

Under Chapter IVA of the Malabo Protocol, article 46 (c) confers criminal liability on 

legal persons.
35

 The Protocol provides the grounds under which corporations shall be subject to 

the jurisdiction of the Court. These grounds include an intention on the part of a company to 

commit an offence and such intention can be established by proof that it was the policy of the 

corporation to do the act which constituted the offence;
36

 where a policy, which explains most 

                                                   
33

 Such as immunity from prosecutions for serving Heads of State; See AU, Decision on the Meeting of African 

States Parties to the Rome Statute of the International Criminal Court, Doc. Assembly/AU/Dec.245 (XIII) Rev. I (3 

July 2009)., [noting growing concern among African leaders that the ICC is an anti-African court]. Some have 

questioned why the ICC has not considered the Syria conflict, Israel-Palestine conflict- “Operation Cast Lead”, see 

further also W. Schabas, ‘The Banality of International Justice’, (2013) 11 Journal of International Criminal Justice 

545. 
34

 See Joanna Kyriakakis, ‘Corporations Before International Criminal Court: Implications for the International 

Criminal Justice Project’ (2017) Leiden Journal of International Law 225. [noting the courts failure to go beyond 

the influence of power and politics in deciding which cases it intervenes]; see also Prosecutor v. Kenyatta, Case No. 

ICC-01/09-02/11 (Indictment of 6 key Kenya political leaders following the 2007/2008 post-election violence). The 
ICC has issued two warrants of arrest on the Sudanese President Omar Hassan Ahmad Al Bashir. The president is 

alleged to have committed acts amounting to crimes against humanity, war crimes, and genocide, in the Darfur 

region of Sudan. The situation in the Darfur was referred to the ICC by the UN Security Council on 31 March 2005.  
35 Article 46 (c) of the Malabo Protocol. 
36 Article 46 (c) (1) of the Malabo Protocol. 
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reasonable explanation of the conduct of a corporation, may be attributed to that corporation;
37

 

where a corporation knows of the commission of an offence, proof of that knowledge may be 

established by showing that the actual or constructive knowledge of the relevant information was 

possessed within the corporation;
38

 knowledge of the commission of an offence may be 

possessed or controlled within a corporation even though the relevant information is divided 

between corporate personnel;
39

 and the criminal responsibility of legal persons shall not exclude 

the criminal responsibility of natural persons who are perpetrators or accomplices in the same.
40

 

These grounds are by no means exhaustive. The grounds go to the root of what transpires in the 

corporate boardroom. For instance, where it can be proven that it is the policy of the corporation 

to be engaged in the act in which is being questioned, the court will assume jurisdiction. Board 

of Directors constitute the engine of a company in most legal systems, it is therefore difficult to 

separate the actions of the Board, decided in a boardroom, from what transpires in project sites. 

 

3. The Malabo Protocol as a Fulfillment of Pillars II and III of the Guiding Principles 

On 16 June 2011, the United Nations Human Rights Council endorsed the Guiding Principles 

(GPs) for implementing the UN ‘Protect, Respect and Remedy’ Framework.
41

 The Ruggie 

Framework is in three Pillars.
42

 The obligation to respect human rights goes beyond the 

territorial boundaries of a state. It is an acceptable standard expected of corporations all over the 

world. Corporations, therefore have a responsibility to ensure that where their activities have 

negatively impacted their host communities, they should not put the blame on the government. 

Rather, they have a ‘duty’ to take immediate steps to remedy any adverse impact on the 

community. To adequately meet the standards expected of them under this responsibility 

spectrum, three criteria must be met. First, there must be a human rights policy statement.
43

 Mere 

statements, without more, is not enough. The description of corporate responsibility to respect 

                                                   
37 Article 46 (c) (2) of the Malabo Protocol. 
38 Article 46 (c) (3) of the Malabo Protocol. 
39 Article 46 (c) (4) of the Malabo Protocol. 
40 Article 46 (c) (5) of the Malabo Protocol. 
41

 Human Rights Council, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations 

“Protect, Respect and Remedy” Framework’, Report of the Special Representative of the Secretary-General on the 
issue of Human Rights and Transnational Corporations and Other Business Enterprises UN Doc. A/HRC/17/31 (21 

March 2011). [‘Guiding Principles’].  
42 Pillar I deal with the states duty to protect human rights; Pillar II deals with corporate responsibility to respect 

human rights; Pillar III deals with access to remedies of human rights violations.    
43 see GP 19.   



DRAFT ONLY – PLEASE DO NOT CITE OR DISTRIBUTE WITHOUT AUTHOR’S PERMISSION 

 

 10 

human rights in ‘broad aspirational language’ is grossly inadequate to ensure human rights 

compliance in the corporate sector without an adoption of an explicit functional framework 

‘necessary to give those commitments meaning’.
44

 Second, there must be a due diligence 

requirement.
45

 Indeed, economic activities have prolonged civil unrest and deaths in the case 

studies highlighted. These atrocities are primarily perpetrated by foreign non-state actors with 

connivance from state actors. It is more telling that these foreign actors are aware of civil and 

criminal regulations in their home state but continue to engage in illicit and criminal conduct in 

their host states. Remarkably, the call for a business and human rights treaty has been led by 

countries from the Global South.
46

 It is incongruous to think that criminal law can be attributed 

to human agents who have violated all known forms of decency but not to corporations 

constitutionally designed to behave rationally when it comes to ‘engaging in emotionally and 

socially disengaged cost-benefit analysis.’
47

 Third, companies must obey all existing laws, 

‘respect internationally recognized human rights and treat the possibility of directly violating 

human rights or indirectly complicit in its abuse as a legal compliance issue where they 

operate.
48

   

GP 2 requires home states to ensure that their companies respect human rights in their 

operations. The implication of this is that strong policy reasons exist for states to indicate the 

expectations that their corporations respect human rights especially where state owned 

enterprises are involved.
49

 One of the various measures states can adopt in this regard is direct 

extraterritorial legislation and enforcement in home states for corporate criminal liability falls.
50

 

Further, the GP 7 stipulates that states must ensure heightened corporate respect for human rights 

in conflict zones. This provision becomes instructive for the extractive resource industry which 

this work is concerned about. The GPs particularly directs states to review their laws, policies 

                                                   
44 John Ruggie ‘Protect, Respect and Remedy: A Framework for Business and Human Rights’ Report of the SSRG 

on the issue of human rights and transnational corporations and other business enterprises (7 April 2008).  
45 See GP 4. 
46 See UN General Assembly A /HRC/26/L.22/Rev.1, ‘Elaboration of an International Legally Binding Instrument 

on Transnational Corporations and other Business Enterprises with respect to Human Rights’ (25 June 2014). 

During the 26th session of the UN Human Rights Council in Geneva, Ecuador and South Africa drafted and tabled a 

resolution before the Council for adoption. The resolution calls for an international legally binding instrument on 

transnational corporations and other business enterprises with respect to human rights. The resolution was supported 
by 20 countries, all countries in the Global South. 
47 Joanna Kyriakakis (n. 34) 237. 
48 GP 23. 
49 See Commentary to GP 2. 
50 Ibid. 
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and identify gaps (where available) in conformity with their duty to ensure that corporations 

show heightened respect for human rights.
51

 This laws include crafting administrative, civil or 

criminal liability and judicial remedies for corporations operating within their territory or 

jurisdictions that commits human rights violations.
52

  Consequently, States under the auspices of 

the AU are therefore within their commitments to establish a criminal court to assume 

jurisdiction over the egregious conducts of MNCs in the extractive resource industry. 

Based on the foregoing, the Malabo Protocol seeks to adjudicate over corporate crimes. If 

the issue of corporate accountability rests squarely on domestic states, corporate responsibility 

will be an impracticable task because domestic laws and their courts are not adequate and 

enforcement capabilities are simply not there. Having a regional criminal court to try corporate 

crimes will strengthen corporate accountability with respect to human rights. Where companies 

are aware of corporate criminal liability under an African regional system, there will be 

conscious attempt to engage in a corporate culture of positively impacting their host 

communities thereby ensuring a reduction or stoppage of any form of hostility. This is the 

foundation of their social license to operate.  

The expansion of the court’s jurisdiction to include ‘quotidian crimes’ such as the illicit 

exploitation of natural resources is the focus of this article.
53

 This is also novel as other criminal 

tribunals does not make provision for this type of crime. What constitutes illicit exploitation of 

natural resources in the African context and why is that important for corporate liability under 

the Protocol will be the subject of the next section. 

 

 

4. Imperatives for Criminalizing Corporate Conduct Regarding Illicit Exploitation of 

Natural Resources  

 

4.1 Illicit exploitation of Natural resources. 

 Article 28L bis of the Malabo Protocol expands the concept of illicit exploitation of natural 

                                                   
51

 See Commentary to GP 7. 
52 This duty is in line with states’ commitment under international criminal law. See further commentaries to GPs 7, 
17, 23 and 25(states should prevent barriers to legitimate human rights cases from being brought before the courts). 
53 See article 28 (A) of the Malabo Protocol. The expansive jurisdiction of the court covers the following crimes: 

genocide, crimes against humanity, war crimes, the crime of unconstitutional change of government, piracy, 

terrorism, mercenarism, corruption, money laundering, trafficking in persons, trafficking in drugs, trafficking in 

hazardous wastes, illicit exploitation of natural resources, the crime of aggression.  



DRAFT ONLY – PLEASE DO NOT CITE OR DISTRIBUTE WITHOUT AUTHOR’S PERMISSION 

 

 12 

resources to include acts which are serious enough to affect the stability of a state or region:
54

 

For far too long, the catastrophic activities of the illicit exploitation of raw materials has been left 

unchecked in weak governance zones. The toll of war, ethnic clashes and sanctions has left most 

communities completely devastated for generations to come. Yet from this orgy of violence, 

comes the enrichment of state leaders and MNCs who benefit from the cruel and inhumane 

exploitation of a country’s natural resources. War lords and mutineers have transformed 

themselves to political juggernauts and in some instances, considered to be determining factors 

in the administration of a state.  

The Eastern Province of the Democratic Republic of Congo (DRC) has become 

associated with a glaring example of a part of the country completely despoiled by the 

exploitation of natural resources. The minerals extracted from this region has for years enriched 

western nations through surrogates in the name of MNCs.
55

 A journalist reported that:   

hundreds of children, some as young as four years old are being used as artisan 

miners in the bush gold mines of Senegal and Mali. These child laborers perform 

hazardous work rubbing mercury with their bare hands onto gold ore in order to 

separate it from the dirt.
 56

  

 

Gold shipments from these mines were said to be worth $22 million, shipped to Swiss refineries 

controlled by a large European bank who in turn sells the gold to very well-known pen, watches 

and jewelry companies.
57

 

While the illicit exploitation of natural resources is distasteful, using children as miners 

violates all international rules and practices. In most instances, corporate agents are directly 

linked to these conflicts and illegal acts. The challenge has been how to compel corporations to 

                                                   
54 See article 28L bis of the Malabo Protocol. The acts include: 

a) Concluding an agreement to exploit resources, in violation of the principle of peoples’ sovereignty 
over their natural resources; 

b) Concluding with state authorities an agreement to exploit natural resources, in violation of the legal 

and regulatory procedures of the State concerned; 

c) Concluding an agreement to exploit natural resources through corrupt practices; 

d) Concluding an agreement to exploit natural resources that is clearly one-sided; 

e) Exploiting natural resources without any agreement with the State concerned; 

f) Exploiting natural resources without complying with norms relating to the protection of the 

environment and the security of the people and the staff; 

g) Violating the norms and standards established by the relevant natural resource certification mechanism 
55

 Rico Carisch, ‘Illicit Exploitation of Natural Resources’ Freedom from Fear, http://f3magazine.unicri.it/?p=265, 

accessed 14 June 2017.  
56 Rukmini Callimachi and Bradley Klapper, ‘Thousands of Children work in African Gold Mines’ New York Times 

(11 Aug. 2008).  
57 ibid.  

http://f3magazine.unicri.it/?p=265
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obey human rights obligations and make them accountable for human rights violations. 

Unfortunately, corporate criminal liability under international law remains unsettled till date.
58

 

Certain factors could be responsible for this. First, the traditional Westphalian concept that states 

alone are subjects under international law and can only be the entity to sue and be sued.
59

 States 

therefore owe it a duty to ensure corporate accountability within its territories. Second, 

corporations are traditionally structured to respect only the interest of shareholders and therefore 

only in business to make profit.
60

 Human rights obligations are a part of corporate social 

responsibility (CSR) which the Friedman’s school of thought objects to. Third, there is the 

palpable lack of political will on the part of states to enforce laws or ensure that corporations 

respect human rights. This is obvious for some reasons. States are reluctant to enforce their laws 

as against MNCs due to foreign direct investment from extractive resource projects as well as the 

corrupt tendencies from political leaders in developed states, particularly Sub-Saharan Africa.  

MNCs have grown into a monstrous capacity to the extent that the regulatory power of 

African states cannot control them. The major problem therefore seems to be the ability of 

African states to strengthen its institutions against corporate irresponsibility.
61

 The panacea to 

this illicit exploitation is strong monitoring and enforcement capacities and an independent 

judiciary. Admittedly, the regulatory framework for corporate accountability is not simply 

available or inadequate. Firms engaged in illicit exploitation should be subjected to sanctions if 

detected and successfully prosecuted. This is where the Malabo Protocol remains a veritable tool 

in assuming jurisdiction over “quotidian crimes” such as illicit exploitation of natural resources. 

The question that begs for answer is whether the current international legal and institutional 

frameworks can prevent illicit exploitation of Africa’s natural resources? The Africa Progress 

Report published in 2013 shows that Africa lost US$63 billion from illicit exploitation of natural 

                                                   
58 see Kiobel v. Royal Dutch Petroleum Co 133 S.Ct. 1659 (2013) 
59 Wolfgang Kaleck & Miriam Saage-MaaB ‘Corporate Accountability for Human Rights Violations Amounting to 

International Crimes, the Status Quo and its Challenges’ (2010) JICJ 699 at 710 [noting that states are the principal 

concern of international law]; A Claire Cutler ‘Critical Reflections on the Westphalian Assumptions of International 

Law and Organizations: A Crisis of Legitimacy?’ (2001) 27 RIS 133–150.  [arguing that the Westphalia-inspired 

notions of state-centricity, positivist international law, and “public” definitions of authority are incapable of 

capturing the significance of non-state actors like transnational corporations]. 
60 Milton Friedman, ‘The Social Responsibility of Business is to increase its Profits’ New York Times, (13 

September 1970) 126. 
61

 See the ‘Protocol Against the Illegal Exploitation of Natural Resources’ International Conference on the Great 

Lakes Region, 30 November 2006, article 1 thereof defines illegal exploitation as: “any exploration, development, 

acquisition, and disposition of natural resources that is contrary to law, custom, practice, or principle of permanent 

sovereignty over natural resources, as well as the provisions of this Protocol. 
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resources between 2008 and 2010.
62

 In 2015, the Progress Report believes that African countries 

do not have clear legislation and regulation to protect itself against illicit financial flows.
63

 

Corruption and weak governance – or perceptions thereof and regulatory loopholes are unique to 

Africa. The initial theory has been that most of these illicit flows occur during times of war or 

ethnic conflict, however research has shown that these transactions can occur in times of peace 

and war.
64

  The next section highlights the importance of criminalizing illicit exploitation of 

natural resources under the Malabo Protocol. 

 

4.2 Country Case Studies 

4.2.1 Democratic Republic of Congo (DRC) 

As indicated in the last section, the DRCs conflict illustrates the illicit natural resource 

exploitation that has gone for far too long.
65

 This has not only resulted into the despoliation of 

existing natural resources by  inept African leaders but has also led to rent seeking profits.
66

  

Home states to these MNCs prefer a lethargic attitude in checkmating their companies.
67

 This 

height of hypocrisy, seen in the DRCs war, evidenced a lack of transparency and accountability 

on the part of corporate exploitation of another country’s resources.
68

  In the midst of the war, 

the European Union argued that it was the responsibility of the corporations to ensure that they 

did not aggravate the Congolese war through immoral and illicit trades.
69

 The same reason was 

given for Shell’s complicity in the Ogoni uprising that led to the death of Ken Saro Wiwa. 

                                                   
62 Africa Progress Report - Equity in Extractives: Stewarding Africa’s Natural Resources for All (2013) 2, 

http://app-cdn.acwupload.co.uk/wp-

content/uploads/2013/08/2013_APR_Equity_in_Extractives_25062013_ENG_HR.pdf, accessed 15 June 2017.  
63

 Africa Progress Report - Power, People, Planet: Seizing Africa’s Energy and Climate Opportunities (2015) 141, 

151, http://app-cdn.acwupload.co.uk/wp-content/uploads/2015/06/APP_REPORT_2015_FINAL_low1.pdf, accessed 

15 June 2017.   
64 Ibid.  
65

 See generally Reps. of the U.N. Panel of Experts on the Illegal Exploitation of Natural Resources and Other 

Forms of Wealth of the DRC, S/2001/357(April 12, 2001), S/2002/ 565 (May 22, 2002), S/2002/1072 (Nov 13, 

2001), S/2002/1146 (Oct. 16, 2002) and S/2003/1027 (Oct. 28, 2003). 
66

 See Phillippe Le Billion, Wars of Plunder: Conflicts, Profits and the Politics of Resources (2012) 151–57. 

[discussing the use of private military companies to secure natural resource rich areas in return for payment in form 

of mineral resources] 
67

 See GPs 3, 7 and 17. See also U.N. Secretary-General, Letter dated Oct. 15, 2002 from the Secretary-General 

addressed to the President of the Security Council, U.N. Doc. S/2002/1146, ¶ 141(October 16, 2002) [hereinafter 

“S/2002/1146”] 
68

 Michael W. Nest, Francois Frignon & Emizet F. Kisangani, The Democratic Republic of Congo: Economic 

Dimensions of War and Peace  (2006) 1. 
69 Ibid. Congo is rich in all known minerals. Materials for most of the worlds electronics and mobile phones 

primarily come from DRC.   

http://app-cdn.acwupload.co.uk/wp-content/uploads/2013/08/2013_APR_Equity_in_Extractives_25062013_ENG_HR.pdf
http://app-cdn.acwupload.co.uk/wp-content/uploads/2013/08/2013_APR_Equity_in_Extractives_25062013_ENG_HR.pdf
http://app-cdn.acwupload.co.uk/wp-content/uploads/2015/06/APP_REPORT_2015_FINAL_low1.pdf
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According to Tsabora, conflicts in African states rich in natural resources has created 

opportunities for MNCs to pilfer resources.
70

  Various warlords have forced the DRC into 

lawlessness and violence. The state on the other hand has lost control over the areas controlled 

by the guerillas, unable to potentially explore minerals from a particular area.
71

  Apart from the 

lack of political will, weak technical compliance and effectiveness and institutional capacity of 

host states, there is lack of collaboration and information sharing between local and foreign 

authorities. This severely limits the effectiveness of investigators and the repatriation of illegal 

financial flows. 

Indeed, the DRC provides an example of the link between mineral exploitation and 

criminal activities, indirectly encouraged by non-state actors on the one hand and human rights 

and business on the other. When international law claims that states are subjects of international 

law, who is to be held responsible for illegal exploitation in the DRCs case? Illegal exploitation 

and mass atrocities are carried out in areas outside the control of state actors. Should the state be 

sued for acts it did not commit or had any part in? or should non-state actors who continue to 

trade with the warlords be left off the hook? The DRC incident clearly shows that human rights 

violations in the context of extractive resources are done primarily by non-state actors, who take 

advantage of the lax enforcement laws or ineffectiveness of their host state to plough away the 

resources of the vastly endowed nation.  Political instability enables MNCs to reduce the already 

weakened state apparatus, such as security forces, judicial and administrative infrastructure.
72

 

Unfortunately, differences in the legal systems of host states and home states represent a major 

obstacle for uncovering and repatriating proceeds of illicit exploitation of natural resources. Host 

states are therefore weak in exposing corporations to criminalize sanctions for this illicit activity. 

While both actors should be held responsible for any human rights violations,
73

 home and host 

states should endeavor to harmonize their legislation before any extractive project commences to 

forestall any eventual illicit exploitation between the two countries involved.  

                                                   
70

 James Tsabora, ‘Illicit Natural Resource Exploitation by Private Corporate Interests in Africa’s Maritime Zones 

During Armed Conflict’ Natural Resources Journal (2014) 184. 
71

 For detailed report on the illicit exploitation of natural resources, see Natural Resources Exploitation and Human 

Rights in the Democratic Republic of Congo, 1993 to 2003. A Global Witness Briefing Paper, December 2009. 
72 Tsabora (n 70) 192. 
73 Anvil Mining Limited, an MNC, facilitated the attacks on Kilwa, a small town in in the province of Katanga in the 

DRC by providing logistical support to the Congolese armed forces. All efforts to prosecute the company failed, in 

its head office Australia, Canada (on the basis of forum non convenience), See African Association for the Defense 

of Human Rights, Katanga (Asadho/Katanga) ‘Report on Human Rights Violations Committed in Kilwa in the 

Month of October 2004’ (2005) 8. 
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4.2.3 South Africa 

In  Re South African Apartheid Litigation (the Khulumani case),
74

 the 2
nd

 US Circuit 

Appeals Court rejected the claims brought by victims of apartheid who sued IBM Corp. and Ford 

Motor Co. (two American companies)  in New York simply because they cannot show that the 

companies’ alleged offending behavior occurred in the United States despite the fact that they 

were American companies who aided and abetted the white repressive apartheid government in 

South Africa.
 75

 The Court held that the American companies could not be held responsible for 

the actions of their South African subsidiaries during the apartheid regime. Though the case was 

brought under the 1789 Alien Tort Statute, the court refused to appreciate the dynamics 

entrenched in an attempt by human rights lawyers to use this Statute to pursue damages from 

individuals and companies in particular who may have supported abuses around the world. On 

further appeal, the US Supreme Court, deferring to the lower court, limited the circumstances in 

which foreigners could seek to hold companies accountable in U.S courts for their participation 

in or complicity with human rights abuses abroad.
76

 

The claims of the applicants were that the companies provided vehicles to the South 

African police to help enforce apartheid. The companies also designed technologies that were 

essential for racial separation under apartheid. Embarrassingly, the US court held that it was the 

US company’s subsidiary company that perpetrated the heinous act, therefore Ford could not be 

held accountable directly for the atrocities of its subsidiary company due to the parent-subsidiary 

principle. Would the American company deny or refuse any profit or tax paid to it based on 

parent-subsidiary principle? Granted, that the subsidiarity principle applies in corporate law, 

such technicalities should not be used arbitrarily to preclude corporations from liability in any 

form. Hopefully, the Malabo Protocol will prevent a situation where parent companies avoid 

liability when it can be proven that they had knowledge or were able to know that their 

subsidiary company is involved in violation of international human rights law. The establishment 

of an African regional court system will prevent forum shopping due to structural problems with 

local courts.  

                                                   
74 617 F.Supp.2d 228 (S.D.N.Y. 2009), see in In re South African Apartheid Litigation,  Litigation No. 14-41-4, 

http://hrp.law.harvard.edu/areas-of-focus/previous-areas-of-focus/in-re-south-african-apartheid-litigation/, 

accessed 14 June 2017.  
75

 Ibid. Larry Neumeister, ‘US Appeals Court Rejects Apartheid Cases Against Ford, IBM’ Associated Press (27 July 2015.  
76

 See Ntsebeza v. Ford Motor Co., 15-1020 (February 12, 2016). 

http://hrp.law.harvard.edu/areas-of-focus/previous-areas-of-focus/in-re-south-african-apartheid-litigation/
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In the IBM case, though the court agreed that the parent company knew of the acts of its 

subsidiary company, it will still not be liable because the facts did not show IBM acted 

purposefully.
77

 This ‘purposive’ theory was denied in the Doe v. Nestle case.
78

 While the court 

reasoned that it was preposterous to make corporations who aid and abet ‘particular acts’ to be 

accountable ‘for the breadth of harms committed under apartheid’ regime, it also provided the 

basis by which corporations can be held liable by contending that knowledge is sufficient as a 

mens rea requirement for corporate criminal complicity.
79

 The case should only proceed if there 

is proof that the defendants’ corporations had knowledge that their business relationship with the 

apartheid government aided them in the violation of human rights.
80

 These cases further attests to 

the incongruity in seeking justice in home states’ court. The acts of the companies were 

sufficient to prove the requirements of mens rea and actus reus for criminal complicity, yet still 

denied the victims the enforcement of their rights in US court.
81

 

In the Marikana incident, about 12,000 miners from Lonmin, a British company, were 

shot dead by South African Police. The mine workers had embarked on a protracted strike to 

demand a raise in their wages.  The strike arose out of poor labor standards, youth 

unemployment, appalling living conditions of the miners, and growing inequalities.
82

 Likewise, 

the silicosis cases reveals the question of corporate neglect and inhumane working conditions 

further complicated by company’s decision not to attend timely and decisively to worker’s 

complaints. In October 2015, former workers in South Africa’s gold mines sued about 30 

companies because of being exposed to silica dust during their employment which led to 

contracting silicosis and sometimes tuberculosis. In Bongani Nkala and 68 Others v Harmony 

Gold Mining Company Ltd and 31 Others,
83

 the main question was whether mineworkers and 

former mineworkers can bring action for damages as a class action against gold mining 

                                                   
77 See Chandler v. Cape, [2012] EWCA Civ 525, para 80. [listing the criteria in determining at what point the parent 
company can be liable under the subsidiary principle] 
78

 No. 10-56739. D.C. No. 2:05-CV-05133- SVW-JTL.  
79 Ibid. 
80 Ibid. 
81 South Africa has robust legislation on corporate mens rea. Under section 332 of the Criminal Procedure Act 51 of 

1977, the mens rea of a human being can be attributed to that of a corporate entity. Therefore, a company can be 

found guilty much the same as a human being.  
82 See the ‘Marikana Commission of Inquiry: Report on Matters of Public, National and International Concern 

Arising Out of The Tragic Incidents at The Lonmin Mine in Marikana, In the North-West Province’ 

http://www.sahrc.org.za/home/21/files/marikana-report-1.pdf, accessed 15 June 2017. [about 34 miners were shot 

dead by the police] 
83 Consolidated Case Number: 48226/12. 

http://www.sahrc.org.za/home/21/files/marikana-report-1.pdf
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companies for negligence in which they were exposed to silicosis and tuberculosis.  While 

granting leave for the families of victims to file a class action case, the court noted that the 

diseases have led to an irreversible, incurable and painful moments for the victims. The mines 

failed over the years to take protective mechanisms against excessive levels of dust and work 

related risks.
84

  

 

4.2.4 Nigeria 

In May 1994, some four prominent Ogoni leaders were murdered because of civil unrest in 

Ogoni land.
85

 Prominent leaders were arrested on the suspicion that they had a hand in their 

death. One of the arrested leaders was Ken Saro Wiwa, the leader of the Movement for the 

Survival of the Ogoni People (MOSOP).  Despite worldwide condemnation of this arrests and 

military brutality of the residents of the Ogoni land, a three-man special tribunal sentenced Saro 

Wiwa and eight other accused to death in November 1994.
86

  The sentence was carried out in 

November 1995. Shell corporations’ comments after the conviction is instructive: ‘it is not for a 

commercial organization to interfere with the legal processes of a sovereign state.’
87

 Shell is the 

largest explorer of oil in Nigeria. It wields tremendous control over government and people 

expected them to have prevailed on the government not to go ahead with the killings. Shortly 

after this incident, the SERAC case was filed in court. 

 In Social and Economic Rights Action Centre (SERAC) and Another v Nigeria,
88

 two 

NGOs, Social and Economic Rights Action Committee (SERAC) and the Center for Economic 

and Social Rights (CESR), on behalf of the Ogoni people in 1996, claimed that the Nigerian state 

was in violation of articles 2(right to non-discrimination), 4(right to life) 14 ( right to property) 

16 (right to health), 18(right to family), 21(right of peoples to freely dispose of their resources 

and 24 (right to environment) of the African Charter. The complaint further alleged that the 

military government has been involved in oil exploration through its state enterprise: Nigerian 

National Petroleum Corporation (NNPC). NNPC operates a Production Sharing Agreement with 

                                                   
84 Ibid. 
85 See further O. Abe, ‘Utilisation of Natural Resources in Nigeria: Human Rights Consideration, India Journal of 

International Law (2013) 77. [tracing the history of environmental injustice to the killing of Ken Saro-Wiwa]. 
86 The military tribunal was constituted because of the Special Tribunal (Offence Relating to Civil Disturbance) 

Edict, 1994 has enabled by the Civil Disturbances Special Tribunal) Decree of 1987. 
87

 Editorial Opinion ‘Shell Game in Nigeria’ New York Times (3 December 1995), 

http://www.nytimes.com/1995/12/03/opinion/shell-game-in-nigeria.html, accessed 15 June 2017.  
88 (2001) AHRLR 60 (ACHPR 2001). 

http://www.nytimes.com/1995/12/03/opinion/shell-game-in-nigeria.html
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various oil companies in the ratio of 60:40. The relationship between Shell and NNPC has 

triggered environmental degradation for the Ogoni people.  The complaint seriously indicted the 

oil companies for their activities: disposing toxic wastes into the environment in violation of 

international environmental standards, contaminated air, water and soil with serious short and 

long term effects. The complaint further alleged that the Nigerian government had condoned the 

activities of Shell through provision of legal and military powers of the state at the disposal of 

the oil companies. One of such incidents led to the series of events that culminated in the death 

of Ken Saro Wiwa. Strangely, extractive resource companies do not involve the community in 

environmental impact assessment. The question is why would the Nigerian government alone be 

held liable for the corporate violation of human rights. Shell was not sued neither was it indicted 

in this case. As much as the Nigerian state failed in its duty, so did the Shell in its responsibility 

to uphold basic human rights standards.  

In its judgment, the African Commission finds the Nigerian government to be in violation 

of articles 2, 4, 14, 16, 18(1), 21 and 24 of the African Charter and appeals to the government to 

ensure protection of the environment, health and livelihood of the people of Ogoniland.
89

 It also 

enjoined the government to conduct an investigation into the human rights violations described 

above and prosecute officials of the security forces, NNPC and relevant agencies involved in 

human rights violations.
90

 The state should also pay adequate compensation to the victims, and 

undertake a comprehensive clean-up of lands and rivers damaged by oil operations.
91

 It also 

tasked the government to provide information on health and environmental risks and meaningful 

access to regulatory and decision-making bodies to communities likely to be affected by oil 

operations.
92

 As noted earlier, the judgments of the African Commission are non-binding, as 

expected, the Nigerian government largely failed to comply with the ruling. 

The Nigerian High Court was bold enough to hold corporations liable for human rights 

violation in Jonah Gbemre ((for himself and as representing Iwherekan Community in Delta 

State, Nigeria) v. Shell Petroleum Development Company, NNPC & Attorney General of the 

Federation.
93

 This important case has received little attention in literature, largely because it is a 

                                                   
89 Ibid.  
90 Ibid. 
91 Ibid. 
92 Ibid. 
93 FHC/B/CS/S3/05. Judgment delivered in the Federal High Court, Benin Judicial Division on the 14th of November 

2005 before Honourable Justice C.V. Nwokorie. 
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judgment of a lower court.  On the 21
st
 of July 2005, the Applicants were granted leave to 

enforce their fundamental rights to life and dignity of human persons as provided under sections 

33(1) and 34(1) of Nigeria’s Constitution (1999), and articles 4,16 and 24 of the African 

Charter.
94

 In the case, brought in a representative capacity, the Applicants relief were: 

1. A declaration that the constitutionally-guaranteed fundamental rights to life and dignity 

of the human person provided for in sections 33(1) and 34(1) of the Nigerian 

Constitution, and reinforced by articles 4, 16 and 24 of the African Charter, inevitably 

includes the right to a clean, poison-free and healthy environment; 

 

2. A declaration that the actions of the Respondents in continuing to flare gas during their 

oil explorations and production activities in the applicant’s community is a violation of 

their fundamental rights to life (including a healthy environment) and dignity of the 

human person guaranteed by sections 33(1) and 34(1) of the Nigerian Constitution, and 

reinforced by articles 4, 16 and 24 of the African Charter; 

 

3. A declaration that the failure of the 1
st
 and 2

nd
 Respondents to carry out environmental 

impact assessment in the Applicants community concerning the effects of their gas 

flaring activities is a violation of section 2(2) of the Environmental Impact Assessment 

Act, (1992) and contributed to the violation of the Applicants’ fundamental rights to life 

and dignity of human person. 

 

4. A declaration that sections 3(2)(a) and (b) of the Associated Gas Re-Injection Act, 

(1979), and section 1 of the Associated Gas Re-Injection (Continued Flaring of Gas) 

Regulations, (1984), under which the continued flaring of gas in Nigeria may be allowed, 

are inconsistent with the Applicant’s right to life and/or dignity of the human person 

enshrined in sections 33(1) and 34(1) of the Nigerian Constitution, and articles 4, 16 and 

24 of the African Charter, and are therefore unconstitutional, null and void by virtue of 

section 1(3) of the same Constitution. 

 

5. An order of perpetual injunction restraining the 1
st
 and 2

nd
 Respondents by themselves or 

their agents, servants, contractors from further gas flaring in the Applicants community.
95

 

 

One of the main climate change challenge in Nigeria today is gas flaring. Instances like this led 

to silicosis and tuberculosis (South Africa) bronchitis and lung diseases (Nigeria). Through the 

activities of the MNCs, countless lives have been lost, host communities to extractive projects 

are left without basic, health, educational and infrastructural facilities. The court was unsparing 

in its condemnation of the Respondents. It held that gas flaring in the Applicants community, 

done by Shell, is a gross violation of their fundamental right to life (including healthy 

                                                   
94 Cap A9, Laws of the Federation of Nigeria, 2004. This Act has been domesticated in Nigeria through 

parliamentary adoption and has therefore become at par with Nigeria’s local laws. 
95 (n 93). 
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environment) and dignity of human person as enshrined in the Constitution. In granting 

Applicants, the above reliefs, the court ordered the Respondents to seize the flaring of gas.
96

 It 

also ordered the Attorney General, who never put up an appearance throughout the proceedings, 

to set in motion, after due consultation with the federal government, steps to amend the relevant 

sections of the Associated Gas Re-Injection Act and the Regulations made there under to quickly 

bring them in line with the provisions of Chapter 4 of the Constitution. This is particularly so 

because the Associated Gas Re-Injection Act makes continuous gas flaring a crime.  

A good number of factors contribute to difficulties in achieving corporate criminal 

liability under domestic regimes: restrictive processes and procedures, exhaustion of local 

remedies, bureaucracy and administrative bottlenecks. Hence an adjudication over corporate 

criminality under an African regional system.  

 

4.3 Corporate Liability under International Law: The I.G. Farben Case. 

The purpose of this section is to diffuse the contention that corporate liability is unknown to 

international law. The issue of corporate criminal liability has had its tortured history. The failure 

of international law to address this issue makes regional criminal court system more urgent. The 

tradition to punish corporations for crimes committed dates back to the World War II era.  

Shortly after World War II, the Allied Control Council,
97

 was the international body that 

oversaw what remained in Germany after the war. The Council was empowered to prosecute 

major players at the International Military Tribunal for war crimes, crimes against humanity, 

conspiracy and crimes against peace.
98

  Before then, there was no international law regulating 

these crimes, neither was there a law that would criminalize the activities of corporations. 

Perhaps, who could have thought that corporations could muster such strength to aid and abet 

war crimes perpetrated by Nazi Germany. The Council thence relied on rules of customary 

international law acceptable at the time. Even at that, there was no guidance for sanction for 

egregious behaviour. The enforcement mechanisms were therefore largely dependent on the 

                                                   
96

 Ibid. 
97 [Hereinafter the Council]. 
98 See further Control Council Law No. 57: Dissolution and Liquidation of Insurance Companies Connected with the 

German Labour Front, in 8 Enactments and Approved Papers of the Control Council and Coordinating Committee 1 

(Aug. 30, 1987), see also Brief for Nuremberg Scholars as Amici Curiae Supporting Plaintiffs-Appellants-Cross 

Appellees’ Petition for Rehearing and Rehearing En Banc at 3–5, Kiobel, 2010 U.S. App. LEXIS 19382 (2d Cir. 

Sept. 17, 2010) (No. 06- 4800).  
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conscience of the Council.
99

 To avoid inconsistencies that would emanate from such a decision, 

the Council passed the Control Council Law No. 10, which allowed Allies to ‘conduct their own 

trials in occupied zones pursuant to the international law codified in the London Charter.’
100

 

Thus, the law effectively allowed the Nuremberg tribunal to prosecute those associated with the 

Nazi regime, individuals and corporations. Furthermore, the Allied Control Council did not only 

dwell on sanctioning organizations, it drafted laws to re-organize and disband some other 

organizations that had associated with Nazi regime.
101

  These were not only excessive sanctions, 

they were procedural and administrative actions. It is therefore constructive to state that as far 

back as the Nuremberg Trial, international law had set out to punish and/or sanction corporations 

for their egregious conduct. The I.G Farben’s case does support the earliest proposition that 

international law upheld the sanction of corporations for their abuses.
102

 Just like todays Shell 

activities in Nigeria’s Niger-Delta, I.G. Farben produced and supplied Zyklon B gas that was 

used in exterminating about four million inmates at the Auschwitz concentration camp.
103

   

Jurists’ and scholars unarguably understand the strength MNCs can muster in weak 

zones.
104

 However, unlike the Allied Control Council which served a corporate death sentence – 

dissolution – on the company, today, African courts do not have the technical knowledge, 

constructive approach and boldness to find companies criminally culpable for human rights 

                                                   
99 Ibid. 
100 See Control Council Law No. 10, Punishment of Persons Guilty of War Crimes (Dec. 20, 1945), in I 

ENACTMENTS AND APPROVED PAPERS OF THE CONTROL COUNCIL AND COORDINATING 

COMMITTEE 306, http://www.loc.gov/rr/frd/Military_Law/Enactments/01LAW09.pdf, accessed 16 June 2017. 

[hereinafter Control Council Law No. 10. The Judgment of the Council reads thus: “All plants, properties and assets 

of any nature situated in Germany which were, on or after 8 May, 1945, owned or controlled by I.G. Farbenindustrie 

A.G., are hereby seized by and the legal title thereto is vested in the Control Council.]; see also Tyler Giannini and 

Susan Farbstein, ‘Corporate Accountability in Conflict Zones: How Kiobel Undermines the Nuremberg Legacy and 

Modern Human Rights’ (2010) Harvard Int’l Law Journal 127 [Noting that Kiobel’s case does not recognize 

international legal systems historical tradition to fill governance gaps, including holding actors operating in conflict 

zones accountable for egregious violations of human rights when domestic systems fail to do so] 
101

 For instance the law to disband such organisations such as SS and the Gestapo, see further Control Council Law 

No. 2, Providing for the Termination and Liquidation of Nazi Organizations (Oct. 10, 1945), in I ENACTMENTS 

AND APPROVED PAPERS OF THE CONTROL COUNCIL AND COORDINATING COMMITTEE 131, 

http://www.loc.gov/rr/frd/Military_Law/Enactments/01LAW01.pdf, accessed 15 June 2017 [hereinafter Control 

Council Law No. 2]; see also the Control Council Law No. 9 at 225; see also Control Council Law No. 57, 

Dissolution and Liquidation of Insurance Companies Connected with the German Labor Front (Aug. 30, 1947), in 

VIII ENACTMENTS AND APPROVED PAPERS OF THE CONTROL COUNCIL AND COORDINATING 

COMMITTEE 1, http://www.loc.gov/rr/frd/Military_Law/Enactments/08LAW57.pdf, (ordering seizure of insurance 

company assets) accessed 15 June 2017.  
102 Giannini & Farbstein (n. 1000) 128.  The I.G. Farben was the largest industrial company that supported the Nazi 
regime. 
103

 Joseph Borkin, The Crime and Punishment of I.G. Farben (1979) 2–3, 122–23.  
104 Giannini & Farbstein (n. 100) 128. 

http://www.loc.gov/rr/frd/Military_Law/Enactments/01LAW09.pdf
http://www.loc.gov/rr/frd/Military_Law/Enactments/01LAW01.pdf
http://www.loc.gov/rr/frd/Military_Law/Enactments/08LAW57.pdf
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violations even in the face of dastardly acts, repressive conduct and aiding and abetting corrupt 

and inept governments in weak zones.  The Control Council Law No. 9 effectively and strongly 

passed the message that corporations can be sued effectively and ultimately sanctioned under 

international law. The mere fact that I.G. Farben was criminally indicted underscores the 

importance of international law in allocating legal status to juristic persons. The prosecutors as a 

matter of fact did considered whether to bring criminal actions against I.G. Farbenindustrie under 

international law. Though the indictment did not end in a prosecution at the Nuremberg Trials, 

the Councils’ laws severely criticized the corporate entity and came out in strong words for the 

company.
105

 The law indeed ‘punished both natural persons (employees) as well as juristic ones 

(businesses)in much the same way that an administrative action would.’
106

 In fact, some assets, 

plants and equipment’s of I.G Farben were ordered destroyed. What could be more punitive than 

a conscious attempt to severely punish and dissolve a going concern for atrocities committed in 

times of war.  According to Bush, the Nuremberg prosecutors deliberated on whether to bring 

actions against the corporate entities involved with the Nazi regime.
107

 It must be considered that 

the issue of corporate criminality as at that time was novel. To craft a new set of rules that would 

address corporate criminal responsibility would demand the acceptance of all states. That was a 

luxury of time the Nuremberg prosecutors never had. Therefore, the mere fact that the 

corporations were not criminally prosecuted does not mean that the issue of corporate criminality 

was and can never be recognized under international law. 

Skeptics of corporate criminal liability are concerned that juristic persons do not have the 

mens rea to commit a crime and therefore cannot be criminally prosecuted.
108

  Werhane 

questioned whether corporations can be accorded moral status, much the same way as human 

persons.
109

 In which case they would have the requisite mens rea to commit a crime. She argues 

that corporations are not moral objects as such but collective bodies created and operated by 

individual human moral agents.
110

 She introduces the secondary moral agency rule in the sense 

                                                   
105

 Jonathan A. Bush, ‘The Prehistory of Corporations and Conspiracy in International Criminal Law: What 

Nuremberg Really Said’ (2009) 109 Column L. Rev. 1094, 1147. [noting that Nazi party members are removed from 

supervisory or managerial posts in business].  
106 Giannini & Farbstein (n. 100) 129. 
107

 Bush, above (n 105) 1224. 
108 Giannini & Farbstein (n. 100) 130. 
109

 Patricia Werhane, ‘Corporate Moral Agency & the Responsibility to Respect Human Rights in the UN Guiding 

Principles: Do corporations have Moral Rights?’ (2016) Business & Human Rights Journal 6. 
110 Ibid, at 14 [asking whether we can shake hands, ask to dinner or graphically picture the entity called corporation]. 
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that corporations are run by humans. Humans form and make decisions on behalf of the 

corporations. Where those decisions become irrational and the corporation becomes involved in 

egregious conduct, the act of the individuals can be inputted on the corporation. Sometimes, it 

can be challenging to pin point a culprit where the supply chain or chain of causation is so large 

as is always the case with MNCs. In the SERAC case, for instance, there was evidence that Shell 

contracts its rig to third parties run by another firm in another country. There are also sub-

contractors. Due to difficulties in holding those people to ransom, the companies are held to 

ransom. Werhane’s argument seems to have taken the issue of corporate mens rea too far. 

Indeed, agents act on behalf of corporations and in so doing, they uphold the name, goals and 

decision making processes of the company. Corporate laws recognize the difference between 

directors or agents and the company itself, hence the term, juristic persons. Corporations 

therefore should be held legally and morally responsible, not only the individuals that acted on 

behalf of the company. In the I.G. Farben’s case, the Nuremberg Trial held that in a situation 

where a juristic person: 

Exploits the military occupancy, by acquiring private property against the will and 

consent of the former owner, such action, not being expressly justified…is in 

violation of international law…
111

 

 

In the same manner, where a juristic person contributes to the unlawful acquisition of private and 

public property through surreptitious means, acquisition through those means consequent to the 

appropriation amounts to conduct which violates international law.
112

 In Nigeria, for instance, 

there has been  earlier attempts at imputing the mental state of a being on the company on the 

pretext such person is the mind and will of a corporation.
113

 Most of these cases were decided 

during colonial regime. In Adeniji v State,
114

 the Nigerian Court of Appeal held that: 

…the company could be made liable criminally for the actions of natural persons 

in control or with necessary authority…Corporations being a legal fiction can 

only act and think through their officials and servants…the conduct and 

                                                   
111

 8 TRIALS OF WAR CRIMINALS BEFORE THE NUERNBERG MILITARY TRIBUNALS  1132–33 

(1952) [“The action of Farben and its representatives, under these circumstances, cannot be differentiated from acts 

of plunder or pillage committed by officers, soldiers, or public officials of the German Reich.”] 
112 Ibid. 
113 See Ibadan City Council v. Odunkale, (1979) 3 UILR 490. Corporations in Nigeria have been convicted of 

various crimes including: violation of mining law (R. Attorneys for Anglo-Nigerian T in Mine Ltd (1926) 9 NLR 

69, stealing by fraudulent conversion (Mandilas and Karaberis Limited’s Case, (1958) 3 FSC 20. 
114 (1992) 4 NWLR (Pt. 234) 261. 
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accompanying mental state of senior officers, acting in the course of their 

employment, can be imputed to a corporation.
115

 

 

 The case went further to state that the company and the erring officer cannot be 

criminalized at the same time. In most cases the courts adopt the doctrine of lifting the veil to 

determine who is behind the criminal action. Where there is strengthened judicial and political 

institution locally, regional criminal courts will be a mere surplussage. It is the failure by states 

to deal with ‘quotidian crimes’ within their jurisdiction that has led to calls for a regional court 

system.  

Giannini & Farbstein posit that the failure to bring criminal charges against I.G. Farben 

does not mean that international law excludes juristic entities from liability, it was a decision 

which the prosecutors felt would be in the best interest of justice, not to bring at that point in 

time.
116

 The mere fact that there was a consideration of corporate liability in the Nuremberg Trial 

and sanctions were meted out shows there was palpable intent to address the issue of corporate 

criminal liability. What could be more punitive that a company whose assets were seized, profits 

recovered and eventually dissolved, though, a criminal conviction would have sent a stronger 

message.  

The outright provision for corporate criminal liability by a regional criminal court has put 

to bare the contest surrounding the status of liability of corporations under international law. 

Where states from weak zones are reluctant to prosecute corporations, victims of human rights 

abuse can easily approach the regional court. As the dynamics of globalization continues to 

challenge the economic global order, MNCs continue to be monstrous. Having a regional court 

that addressees the challenges posed by MNCs is indeed the right step in the right direction.  The 

African situation is more peculiar.  The extractive industry in Africa has suffered from poor 

management. The development of these resources has triggered violent conflicts, destroyed the 

environment, displaced communities and undermined democratic governance.
117

 The regional 

criminal court will indeed lead to corporate accountability at the domestic or international 

level.
118

 In 1988, a ship, MV Baruluk, from Italy,  dropped  off about 561 containers loaded with 

                                                   
115 Ibid. see also Punch Nigeria Ltd & anr v. Attorney General of the Federation & ors, Suit No: FHC/LICS/601194, 
delivered on 29 July 1994. [the action of the military government in closing business premises company violated the 

companies fundamental right to freedom of expression]. 
116 Giannini & Farbstein (n. 90) 131.  
117 See the Norms on Responsibilities of TNCs, The Ten Principles of the UN Global Compact, OECD Guidelines. 
118 Sirleaf (n. 5) 739. 
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toxic waste at Koko, in now Delta State.
119

 It took this catastrophic act by an MNC for the 

Nigerian government to craft environmental regulations against waste.
120

 In 2006, the Dutch ship 

dropped off toxic waste in Abidjan, Cote d’Ivoire.
121

 Why these companies have found solace in 

seeing Africa as dumping sites for toxic wastes remains a mystery. If the international 

community had taken a proactive step in 1988 when the Koko toxic waste happened, the Ivorian 

case would not have come up. These incidents expose international laws failure to sanction 

MNCs for their egregious behavior.
122

 

 

5 From Regional to National Norms: Operationalization of national laws on 

criminalizing corporate conduct. 

 

The discussions so far have centered on the necessity of an African regional criminal court to try 

crimes of illicit exploitation of natural resources. This is a particularly African problem that 

requires an African solution.
123

 While other international criminal tribunals may not appreciate 

the necessity and urgency this issue deserves, operationalizing the concept of corporate 

criminality is something that demands urgent attention in Africa.
124

 This section focuses on 

national efforts at criminalizing corporate conduct and the extent at which this has achieved 

substantial justice to the victims of human rights. 

 

5.1 Corporate Criminal Law Under National law 

                                                   
119

 SF Liu ‘The Koko incident: Developing international norms for the Transboundary Movement of Hazardous 

Waste’ (1993) 8 Journal of Natural Resources and Environmental Law 121; See E Arubi ‘Nigeria: N39 Million 

Relief for Koko Toxic Waste Victims 21 Years After’ AllAfrica (4 April 2008), 

http://allafrica.com/stories/200804041094.html, accessed 13 June 2017.  
120

 See the National Environmental Standards and Regulations Enforcement Agency (NESREA) Act (2007).  
121 Zahra Moloo, ‘Toxic Waste Dumping in Abidjan, Ivory Coast’ Environmental Justice Atlas, 

https://ejatlas.org/conflict/toxic-waste-dumping-in-abidjan-ivory-coast, (accessed 15 June2017). See the Basel 

Convection on the Control of Transboundary Movements of Hazardous Waste and Their Disposal, Mar. 22, 1989, 

28 I.L.M. 649, 1673 U.N.T.S. 28911, Bamako Convention on the Ban of the Import into Africa and the Control of 

Transboundary Movement and Management of Hazardous Wastes Within Africa, Jan. 29, 1991, 30 I.L.M. 773, 2101 

U.N.T.S 36508. 
122 Kumi Naidoo, ‘Report Slams Failure to Prevent Toxic Waste Dumping in West Africa’ Amnesty International, 

25 September 2012. [reporting that Trafigura is a story of a corporate crime, human rights abuse and governments’ 

failure to protect people and the environment].  
123

 See generally Gerhard Werle, Moritz Vormbaum (eds) The African Criminal Court: A Commentary on the 

Malabo Protocol (2017) 3. 
124 The precursor tribunals to the Malabo Protocols are the Rome Statute (which established the International 

Criminal Court); the International Criminal Tribunal for former Yugoslavia and the International Criminal Tribunal 

for Rwanda. None of these tribunals provide for corporate criminal liability. 

http://allafrica.com/stories/200804041094.html
https://ejatlas.org/conflict/toxic-waste-dumping-in-abidjan-ivory-coast
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Initially, in response to the Koko toxic waste disposal, the Nigerian government enacted the 

Federal Environmental Protections Agency Act (FEPA).
125

 The Agency established under this 

Act was saddled with the responsibility of protecting the Nigerian environment. The Act most 

importantly prohibited the discharge of harmful quantities of any hazardous substance into the 

environment. In 2007, the FEPA Act was repealed to give way to the National Environmental 

Standards and Regulations Enforcement Agency Act, 2007 (NESREA Act). Like its forerunner, 

this Act also prohibits and in fact criminalizes the environmental pollution by imposing fines of 

N50,000 (fifty thousand naira) for each day the offence persists.
126

 Asking polluters such as Shell 

or other MNCs whose gross profits are larger than some African states combined to pay those 

penalties as pittance makes mockery of the seriousness of national leaders in preventing 

corporate crime. These MNCs can in all intents and purposes prefer to pay these daily penalties, 

without fear of prosecution, rather than prevent the disastrous effects of their act. One wonders 

why the government and legislators have not done enough to promote stiffer penalties for gas 

flaring or other associated corporate disaster in the extractive industry.   

Quite surprisingly is the inability of the Nigerian government to stop gas flaring. Section 

3 of the Associated Gas Re-Injection Act,
127

 allows a polluter to continue flaring gas if a 

Ministerial consent has been issued and certificate issued. Thus, a government Minister can issue 

consent to a corporation to flare gas if there is a basis for suspecting that the utilization or re-

injection of the gas is inappropriate. The ingenuity in this provision is questionable.
128

 He who 

comes to equity must come with clean hands. There is no basis for allowing gas to be flared 

indiscriminately when other nations in the Global North have found a way to re-direct gas flared 

for domestic consumption or other uses. Further, section 65 of the Companies and Allied Matters 

Act (CAMA),
129

 provides that the act of members, board of directors or of a managing director in 

                                                   
125 Cap F10, Laws of the Federation of Nigeria, 2004. 
126

 Section 27 of the Act. This amount is equivalent of $160; €150. Other relevant legislation in Nigeria are: 

Environmental Impact Assessment Act (EIA Act), (1992) [regulates the procedures for conducting prior  impact 

assessments for resource projects]; the Harmful Waste (Special Criminal Provisions) Act (HWSCP Act), (1988) 

[prohibits the carrying, dumping or depositing or harmful waste in the air, land or wastes of Nigeria without lawful 

authority, punishes corporate entity for any connivance, consenting to negligent officer of the corporation]; National 

Oil Spill Detection and Response Agency Act, 2006 (NOSDRA Act).[requires any person or group who spills oil to 

clean up the spills]. 
127 Cap A25, Laws of the Federation of Nigeria, 2004. 
128 Such polluter will however be subject to the payment of a specified amount. See section 1 of the Associated Gas 

Re-Injection (Continued Flaring of Gas) Regulations, 1984 
129 Cap C4, Laws of the Federation of Nigeria, 2010 (CAMA). Section 65(1) (a): ‘a corporation shall be criminally 

liable for the criminal acts of its members.’ 
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a General Meeting shall be treated as the act of the company if conducted in the usual way the 

business conducts its affairs. Hence, a company can be liable for criminal and civil conduct as if 

it were a natural person.  

Going by the decisions from the African Commission and the ECOWAS Court, it seems 

that the Malabo Protocol is a pathway for avoiding endemic corruption and political recklessness 

in bringing MNCs to justice. Ordinarily, these criminal tribunals should complement national 

judicial systems and should emphatically exercise the exhaustion of local remedies doctrine. 

However, the Nigerian experience has shown that due to the monstrous capabilities of these 

MNCs and the inability to audit the accounts of state owned enterprise, it will be an utopian task 

to challenge any of their atrocities in local court.
130

  CAMA, does not mention human rights 

obligations in any form, shape or manner.
131

  On the other hand, South Africa’s Constitution 

guarantees the application of the Bill of Rights to natural and artificial persons.
132

  A combined 

interpretation of sections 15(1) and 7(a) of the Companies Act of South Africa,
133

 reveals that 

companies must comply with human rights obligations in their daily affairs. Further, directors 

are enjoined to consider the ‘best interests’ of the company in fulfilling their fiduciary duties.
134

 

Companies must show commitments to human rights compliance in their areas of operations.
135

 

Corporate laws must do more in codifying the business and human rights principles for 

companies operating in the extractive resource industry. Corporations in Kenya have human 

rights obligations to protect and respect human rights under the Kenyan Constitution.
136

 

However there is no regulatory provision under Kenya’s corporate laws to codify the business 

and human rights principles.  

While there seems to be regulatory framework for corporate accountability in some 

African states, they are not adequate. The frameworks do not contemplate the dynamics of 

business and human rights in the age of globalization. Thus, we have a situation of weak 

enforcement of inadequate laws, lack of political will and high handedness of MNCs. In most 

African countries, implementation of the constitution is selective. For instance, most third 

                                                   
130 See article 17 of the Rome Statute. 
131

 See sections 244 and 279 (3)(4) of CAMA. 
132 Sections 8(2) & 4 of South African Constitution. 
133 Companies Act 71 of 2008. 
134 Ibid. Section 76(3). 
135 The Mineral and Petroleum Resources Development Act 28 of 2002 provides for the free, prior and informed 

consent of local communities before extractive resource projects are carried out.  
136 See article 20(1) of the Kenyan Constitution. 
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generation rights are couched as fundamental objects and therefore not implementable. The 

implication of this therefore is that victims of human rights violation find it extremely difficult to 

seek justice domestically where the states and MNCs often connive to frustrate the process. It is 

therefore necessary to codify human rights obligations in domestic corporate laws. Further, lack 

of a universally recognized institutional body, which would serve as a platform for policy debate 

and implementation poses a significant barrier to the development of a global solution to combat 

the movement of illicit exploitation of natural resources. A regional criminal court can fill the 

middle gap since domestic courts have failed and international courts are not seen as friendly to a 

corporate accountability regime. 

 

6 Going Forward. 

Where law is not applied in a rational manner and externalities influence the decisions of the 

court, such court system lacks validity. The legitimacy of any court depends on the perception 

given to it by the public. Public distrust in a judicial process is fatal to the existence of that court 

system. This seems to be the bane of the ICC before African audience. After all, the Court relies 

on the political will of African state leaders to enforce its judgment and indictment. 

While there was an attempt to criminalize the conduct of I.G. Farben as early as 1945, the 

court in Kiobel failed to do this.
137

 Corporate organizations are monstrous in nature. They 

collude with weak African leaders to commit numerous human rights violations. Recently, in 

Doe v. Nestle USA Inc,
138

 the United States Court of Appeal had to deal with the question of 

whether the defendant corporations aided and abetted child slavery by aiding Ivorian farmers. 

The case had been brought by former child slaves who were forced to harvest cocoa in the Ivory 

Coast. The defendant had denied liability, claiming the subsidiarity principle and arguing that if 

there is any incidence of child slavery, it would be the Ivorian farmers and not the company per 

se, because the company never dealt directly with the farmers. Such argument beggar’s belief. If 

Kiobel had not dealt a death knell on the issue of corporate liability, the company would not have 

towed this line of argument. Rightfully, the court held that there is no categorical rule of 

                                                   
137

 133 S.Ct. 1659 (2013) 
138

 (n. 78). On appeal to the Supreme Court, (see Nestle Inc v. John Doe, U.S. Supreme Court, No. 15-349), the 

court rejected Nestle’s bid to dismiss the suit. The Supreme Court literally left in place the Circuits court ruling that 

refused to dismiss the suit against Nestle. (It is interesting to note that throughout the proceeding, it was not 

contended that the companies offered financial and technical assistance to local farmers so as to guarantee the 

cheapest source of cocoa. 
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corporate immunity or liability.
139

 The court observed that the prohibition against slavery was 

universal and could be asserted against the corporate defendants in this case. In determining 

whether a corporation can be held liable, the court believed it must not only look to international 

law, but it must apply “customary international law to determine the nature and scope of the 

norm underlying the plaintiffs claim, and domestic tort law to determine whether the recovery 

from the corporation is permissible.”
140

 Interestingly, the court sounded more defiantly when the 

issue of aiding and abetting arose. Like the Allied Control Council, the court held that the:  

plaintiffs’ allegations satisfied the more stringent “purpose” standard by 

suggesting that a myopic focus on profit over human welfare drove the defendants 

to act with the purpose of obtaining the cheapest cocoa possible, even if it meant 

facilitating child slavery.
141

 

 

Thus, those who believe the sole purpose of companies is to make profit should begin to have a 

re-think. Nestle aided the commission of a crime, instigated, planned and helped in the execution 

of the crime. To even argue that it was not the party directly responsible for the crime is spurious 

and absurd. The company could not have claimed ignorance of the fact that children, against all 

modicums of serenity, were used by Ivorian farmers on the Ivorian farms. It was more concerned 

about profits. This judgment further testifies to the fact that corporations cannot be excluded 

from liability under international law.  

Cases of illicit exploitation are a phenomenon on a massive scale with an asymmetric 

impact, particularly affecting African countries negatively, while the net effect for rich 

democracies are usually positive.
142

 In drafting the GPs, Ruggie recognized the fact that weakly 

governed zones in conflict areas, are more prone to corporate abuse and violations of human 

rights.
143

 Any attempt to hold the Kiobel as the law for negative corporate liability will make 

mockery of the gains of corporate liability at the international Nuremberg Tribunal.   

 

7 Conclusion 

                                                   
139 Ibid. 
140 Ibid. 
141 Ibid. 
142 In Kiobel’s case, the lower court opined that: “…business will now be free to trade in or exploit slaves, employ 

mercenary armies to do dirty work for despots, perform genocides or operate torture prisons for a despots’ political 

opponents…” See Kiobel’s Case, 2010 U.S. App. LEXIS 19382, at 114-15 (Leval, J., concurring). 
143

 See the Special Rep. of the Secretary-General on the Issue of Human Rights and Transnational Corporations and 

Other Business Enterprises, John Ruggie, Business and Human Rights: Further Steps Toward the Operationalization 

of the “Protect, Respect and Remedy” Framework, ¶¶ 44, 62–65, U.N. Doc. A/HRC/14/27 (Apr. 9, 2010) 
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It is hoped that the assumption of jurisdiction over corporate crimes will not be stymied by 

political aggrandizements. In the face of tremendous foreign direct investments, state should not 

shudder to enforce decisions that would sanction corporations operating within their jurisdiction. 

That is what rule of law is all about.  

This article has argued for a proactive approach towards accepting the Malabo Protocol 

as an African solution to a peculiar African problem of extractive governance. The various cases 

emphasize that corporate practice in Africa is less than average. Training must be done to 

workers who are exposed to dangerous substance on how to avoid those substance, while 

protective equipment’s must be provided. Corporate litigation is not good for corporate image 

and financial status of the company. Besides, naming and shaming could affect the public 

relations image for the companies. Additionally, illicit exploitation are a central component of 

the world economy and corruption cannot be fought effectively in host states without home states 

playing their part to stop flows of the proceeds of such corruption.
144

  

The successful operation of this innovative court could set a breakthrough for other 

regional courts and domestic courts to change their attitude towards the concept of corporate 

crime. Africa requires the crafting of innovative, legal and sustainable approach to issues that 

confronts it daily, these may be issues that are not necessarily of importance to the Global North. 

Developing a regional African jurisprudence to corporate criminal liability should be a higher 

obligation which states must be eager to bind themselves to. The regional criminal court under 

the Malabo Protocol understands the yearnings and needs of Africans. It is more inclined and 

understands the protection needed, especially in the extractive industry, more than the Rome 

Statute can offer. It therefore goes to show that African leaders are keen on creating an African 

solution based on African reality to an important African problem: criminalizing conduct that is 

surprisingly regionally endemic. For Malabo Protocol to come into existence, it needs ratification 

of 15 Member states only. However, to amend a part of the ICC jurisdiction, two-thirds majority 

                                                   
144

 On 16 March 2017, the EU Parliament adopted a new law obliging importers of minerals (tungsten, tantalum, tin 

and gold) to ensure that their business or supply chain does not contribute to armed conflicts in Democratic Republic 

of Congo and Africa’s Great Lakes Region. The law, however, precludes very small businesses, whole supply chain 

and will come into force in 2021. See further Cécile Barbière, “Parliament adopts binding law on conflict minerals” 
Euractiv (16 March, 2017), http://www.euractiv.com/section/development-policy/news/parliament-adopts-binding-

law-on-conflict-minerals/,  accessed 22 May 2017; In the US, §1503 of the Dodd-Frank Wall Street Reform and 

Consumer Protection Act (Pub.L. 111–203, H.R. 4173) requires companies to make disclosures on conflict materials 
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of State Parties will have to support such move at a meeting of the Assembly of State Parties, 

followed by a ratification of the amendment by seven-eighths of all State Parties to the Court.
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The ease of ratification is a reason to speedily ratify the Malabo Protocol. 

While the judicial system is to be strengthened, current policies to prevent or address 

illicit exploitation – and by implication corruption- should be based on an evidence and cost 

benefit based approach to policy selection. This should include an emphasis on good governance 

policies to prevent the corruption that yields illicit exploitation as well as an equitable allocation 

of the costs of implementing such policies between rich and poor countries.  Otherwise, if home 

states retreat in the pursuit of control over their companies, the result will be disastrous for 

human rights in Africa; if they do, it is not a guarantee that all corporate human rights problems 

in Africa will be resolved through home state efforts. There is no basis for courts in the Global 

North to adjudicate cases involving MNCs when there are courts where they operate. The 

solution therefore lies in Africa itself and the problem can better be solved by Africa. This is 

what this article has done. Total reliance on home state jurisdiction for corporate accountability 

is like chasing a shadow. Thus, this article seeks to examine the idea of an African approach to 

corporate responsibility for human rights violations, through the instrumentality of the AU. That 

is not to say that the AU alone can solve the problems of corporate human rights violations in 

Africa. However, since the problems of corporate abuse persist in Africa, Africa must take 

concerted, pragmatic and complimentary efforts to address the problem.  This can be done in two 

ways. First, the judges, prosecutors, investigators to be appointed to the regional criminal court 

who will hear cases on illicit exploitation of natural resources and corporate criminality must be 

seasoned, specifically trained with sufficient expertise and competence in these areas. Second, 

the court must be able to compel the African Union to sanction states who refuses to comply 

with its judgements. Ending illicit exploitation is a political issue. However, Africa must adopt a 

systemic approach and take the lead in tackling illicit exploitation and corporate criminality, 

among other things, by mainstreaming transparency requirements and adopting standards 

through legislation and regulation. Weak national and regional capacities impede efforts at 

ensuring corporate duty to respect human rights. Hopefully, the Malabo Protocol will serve as a 

pathway to corporate accountability and an effective resource governance paradigm in Africa. 

                                                   
145 See Article 121 of the Rome Statute. 


